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THE CONSTITUTION AND
THE LINE ITEM VETO

THURSDAY, APRIL 27, 2006

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON THE CONSTITUTION,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to notice, at 2:07 p.m., in Room
2141, Rayburn House Office Building, the Honorable Steve Chabot
(Chairman of the Subcommittee) presiding.

Mr. CHABOT. The Committee will come to order. This is the Sub-
committee on the Constitution and we welcome everyone here this
afternoon for our oversight hearing on “The Constitution and the
Line Item Veto.”

We face serious budget problems. Congress is simply spending
too much money. Our national debt is now $8.3 trillion, with hun-
dreds of billions being added every year. That future—future gen-
erations of Americans will have to pay for this debt that continues
to be built up. Fiscal sanity, the simple common sense process of
not spending more than you take in, must be restored in Wash-
ington and we need to balance the budget.

We also need reform measures, such as the Stop Omnibus Pork
Bill that I happen to have introduced to prohibit the bundling to-
gether of appropriations bills that leads to deficits. I and many oth-
ers are committed to stopping this spending and the line item veto
is a very good first start.

The notion of a line item veto has intrigued those concerned with
wasteful Federal spending for a long time. Presidents at least since
Thomas Jefferson have asserted that the Executive has some dis-
cretion in the expenditure of monies appropriated by Congress.
Forty-three governors have some form of line item veto to reduce
spending. Yet until 1996, no such mechanism existed at the Fed-
eral level.

In that year, Congress enacted the Line Item Veto Act, of which
I happened to be a cosponsor, with overwhelming bipartisan sup-
port. However, the United States Supreme Court ultimately held
that the Line Item Veto Act was unconstitutional because it gave
the President the power to rescind a portion of a bill as opposed
to an entire bill, as he is authorized to do by article I, section 7
of the Constitution.

Despite the Supreme Court’s actions, the notion of the line item
veto has remained very popular. During its brief life, President
Clinton used the line item veto to cut 82 projects totaling nearly
$2 billion. President Bush has repeatedly requested that Congress
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enact a legislative line item veto and for the first time has sub-
mitted a specific legislative proposal. President Bush’s proposal has
been warmly received by such disparate editorial boards as the
Washington Post and the Wall Street Journal.

That proposal embodied in H.R. 4890, introduced by Representa-
tive Paul Ryan, of which I happen to also be a cosponsor, would
give the President the authority to recommend to Congress that it
rescind certain dollar amounts of discretionary budget authority or
any item of direct spending. The bill provides for certain expedited
procedures to take up such rescission bills. The President may
withhold the spending of those funds for a period of no more than
180 days. However, only Congress can pass a bill that will rescind
the initial spending measures. If Congress does not act, the spend-
ing provision will still remain law.

As disappointed as many of us were with the Supreme Court’s
ruling on the original line item veto, many of us are heartened to
see that Chuck Cooper, who argued to the Court that the 1996 law
was unconstitutional, is testifying today that this bill is, in his
opinion, in fact, constitutional.

However, despite Mr. Cooper’s support, some have argued that
provisions in this bill could potentially be abused by a President
and, as such, raise certain separation of powers concerns. I know
that we all look forward to hearing from all of our witnesses on
how these concerns can be addressed.

We also look forward to the testimony of Congressman Mark
Kennedy, who has introduced a constitutional amendment to give
the President the authority to reduce or disapprove any appropria-
tion. Congress could override the veto in the manner prescribed in
Article I, Section 7 of the Constitution. This proposal, if enacted,
would be clearly constitutional and would give the President the
authority to directly disapprove of specific spending requests.

Again, we want to welcome all of our witnesses and look forward
to hearing all your views on how Congress can effectively address
its problems with rampant spending.

And at this time, I would like to yield 5 minutes to the gen-
tleman from New York, Mr. Nadler, the Ranking Member of this
Committee.

Mr. NADLER. Thank you, Mr. Chairman. I want to join you in
welcoming our witnesses and especially our distinguished col-
leagues. Any proposed legislation that would so radically alter the
balance of power between two branches of Government deserves
close scrutiny by our Subcommittee. The Supreme Court has al-
ready struck down the line item veto and I think Members should
think long and hard about the constitutional issues as well as the
institutional issues.

I have to admit, I was a little incredulous when I saw the subject
of the hearing. Didn’t the Supreme Court settle this issue in 19987
But this is no laughing matter. The fact is that this Republican
Congress and this Republican President have the unenviable dis-
tinction of having taken record surpluses and turned them into
record deficits in record time. The Congress and President Clinton
made hard and sometimes unpopular budgetary choices and tack-
led the deficit. We have started to tackle the national debt. If you
recall the debate in the 2000 campaign was how are we to deal
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with the anticipated $5.6 trillion budget surplus over the next 10
years. They were talking about paying off the entire national debt.
So we know it can be done if there is the political will.

Now, this Republican Congress and this Republican President
have become spending maniacs and tax-cutting people, and when
you combine huge tax cuts, mostly for rich people, with maniacal
spending, you get huge deficits. Surprise. But it is not a constitu-
tional question, it is a question of political will.

And talking about political will, why should we give a President
a line item veto when he never uses the regular veto? I would sug-
gest that it is political will and perhaps political courage that is
lacking, not a line item veto.

The fault of your colleagues is not in our laws but in ourselves.
The line item veto, like the balanced budget amendment, is an ad-
mission on the part of its supporters that they are incapable of
doing the job they were sent here to do. Instead, we are told we
need some gimmick to force us to do what we are unwilling to do
ourselves. We lied to the public about our intentions. We tell them
that we can have huge tax cuts and not cut the budget too much,
and then we act shocked when there is a huge deficit.

Even if the line item veto would really have a substantive effect
on the deficit, and all evidence indicates it will not, it is plainly un-
constitutional and it will, if somehow upheld, break down the
checks and balances between the branches of our Government
which have preserved our freedom. The threat of a line item veto
would give a President even greater ability to coerce Members of
Congress into supporting his pet legislation or his pet spending pri-
orities. If you think the arm twisting during the vote on the Medi-
care prescription drug benefit, for example, was a scandal, and it
was a scandal according to the Ethics Committee, that will be noth-
ing when compared with the stick we would be handing this and
future Presidents. You vote for my bill to do this and that or I will
veto everything in your district.

Rather than destroying our system of Government and making
the Executive more powerful, which is essentially what the line
item veto would do, I would encourage my colleagues to resolve
here and now to do our jobs correctly. You blew the Nation’s nest
egg—you Republicans. We are now in hock to the Chinese. We are
still arguing over whether to do something about the oil industry’s
ridiculously enviable tax situation, all those extra tax breaks we
voted them last year because they’re not making enough money. I
am sure the American people will forgive you if you admit you blew
it and turn over a new leaf.

I have a rather unusual perspective on earmarks. When I first
came to Congress, I tried to kill an egregious earmark in my own
district, a proposal to tear down a highway that had recently been
rebuilt to move it a few yards inland and to bury it to accommodate
the needs of a private developer, Mr. Trump. Senator Roth, take
note. I was not successful. Let me repeat that. I was not successful.

Although I opposed the earmark on the floor of the House, I was
not successful in stopping it, even though the vast majority of my
constituents did not want this outrageous waste to go forward. In
the end, the Republican majority, at the behest of a Republican
Member, who was not even from New York City but for whom the
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developer, Mr. Trump, had held a fundraiser, put this outrage back
into the budget. What is this world coming to when you can’t even
kill a pork barrel project in your own district?

With that, Mr. Chairman, I want to welcome our witnesses. I
want to repeat that the fault is not in the stars, not in the lack
of a line item veto, but in ourselves and in the President. I look
forward to the testimony of the witnesses, although I must say I
think this hearing entirely unnecessary because we know all the
answers. We know this is ridiculous, and I yield back the balance
of my time.

Mr. CHABOT. Thank you. As you can see, we try to avoid getting
political in this Committee. [Laughter.]

Are there any other Committee Members that wish——

Mr. NADLER. Mr. Chairman, can I comment on that briefly?

Mr. CHABOT. Of course.

Mr. NADLER. Let me say that the Judiciary Committee is a very
political and a very ideological Committee. The other Committee I
serve on, the Transportation Committee, is also a very ideological
Committee, but the ideology is a different nature. Instead of debat-
ing abortion or gay rights or line item vetoes, the ideology is more
money for my State, less money for yours, but that’s the other
Committee. [Laughter.]

Mr. CHABOT. Are there any other Members who would like to
make a brief statement? Any on this side? Mr. Feeney, you are rec-
ognized for 5 minutes.

Mr. FEENEY. Yes, just briefly. I want to thank our panelists. I'm
really looking forward to this discussion. I worked closely with Con-
gressman Kennedy and Congressman Ryan and both of them, I
think, have recognized that there is a problem. Mr. Nadler says it’s
all one party. I'd suggest that the other party’s problems have been
infinitely worse historically.

But he does make a point. The culture and the organization of
Congress rewards spending and irresponsible behavior, and not
just on this issue, but on a host of other reforms. People like Con-
gressman Kennedy, especially Paul Ryan, have been leaders to try
to change our organization, to change our rules and change our cul-
ture. This is one part of that that I really am grateful that you're
here today.

Mr. CHABOT. Thank you very much.

The gentleman from Virginia would like to make a statement, is
that correct?

Mr. Scort. Yes. Yes, Mr. Chairman, just very briefly. I hope as
we discuss this line item veto we discuss it in terms of esoteric con-
stitutionality and not by anything that is going to do anything
about the budget.

This chart shows the budget deficit over the last few years. It
shows that we don’t need this thing to balance the budget. We did
that during the 8 years of President Clinton. And you have to show
the chart, because if I tried to use an adjective to describe what
happened to the budget when this Administration came in, no one
would believe the adjective. You would assume that I was just ex-
aggerating, but let this chart, as they say at the poker table, let
the cards speak for themselves.
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The deterioration in the budget has been from January 2001, we
projected the next 10 years, 55.6 trillion surplus. Now, after we
have messed up the budget, those same 10 years are going to come
in at a $3.2 trillion deficit, a swing of $8.8 trillion.

Now, if we are talking earmarks, let’s talk earmarks. I under-
stand you might have $20 billion a year in earmarks. Twenty bil-
lion a year, $8.8 trillion, well, 10 percent of $8.8 trillion would be
$800 billion. One percent would be $88 trillion [sic]. I mean, you
are into minuscule percentage of the $8.8 trillion deterioration.

Now, you keep talking about eliminating a couple of little pork
projects. You don’t talk about tax cuts. You ought to be able to
strike some of those out, because this blue line is expenditures. The
red line is taxes. You notice that toward the end of the Clinton ad-
ministration, we got the red line revenues above the blue line ex-
penditures. The red line revenues went above the expenditures. We
had a surplus. The revenues have collapsed. The spending has still
gone up, and that is the problem, but you don’t have anything in
here where you can whack a tax cut. You just talk about the spend-
ing, which had gotten under control, so that’s not—you don’t have
anything in there for that.

Now, if you want to balance a budget next year, this is the cost
of the tax cuts for the first couple of years, and the reason you are
having trouble with this year’s budget is the fifth year, you all of
a sudden had to incorporate this year into your 5-year budget,
which means you've got to find about $150 billion more. Next year,
you've got to find another $100 billion to deal with your budget
next year. This little line item veto isn’t going to be able to deal
with that at all.

If you want to find $20 billion, here is a tax cut, a couple of tax
cuts, I think, can find it. This is the chart, standard deduction and
itemized deductions, when fully phased in, who gets the $20 billion.
If you are a millionaire, you get $20,000 of it. Two-hundred-thou-
sand to $500,000, you get a couple of hundred. On average, $75,000
to $100,000, you get about ten cents a week. And under $75,000,
on average, you don’t get anything. So if you are looking for $20
billion, which happens to be more than all the earmarks all to-
gether, this would be a place to look at it.

This just shows debt held by foreigners and foreign countries,
what happens to the debt. That little black line there is we are
going to pay off the debt by about 2013, the whole national debt,
at the rate we are going. But instead, we are skyrocketing out of
control with foreign debt.

Line item veto won’t have anything to do with any of this, and
I would hope, Mr. Chairman, that we would keep that in perspec-
tive as we discuss the esoterics of the line item veto.

Mr. CHABOT. Are there any other Members that wish to make an
opening statement? If not, we will go ahead and get to our panel
here, then.

We welcome the panel very much for their coming forward this
afternoon. In fact, I would also like to preface that by saying, with-
out objection, all Members will have 5 legislative days to submit
additional materials for the hearing record.

Our first witness this afternoon will be Congressman Paul Ryan,
who represents Wisconsin’s First Congressional District. Represent-
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ative Ryan is the sponsor of H.R. 4890, the “Legislative Line Item
Veto Act of 2006,” which has 101 cosponsors, including many Mem-
bers of this Committee. We welcome you here this morning, Con-
gressman.

Our second witness is Congressman Mark Kennedy, who rep-
resents the Sixth Congressional District of Minnesota. Representa-
tive Kennedy has introduced H.J. Res. 71, a constitutional amend-
ment that would give the President the authority to reduce or dis-
approve any appropriation made by Congress, and we welcome you
here this afternoon, Congressman Kennedy.

Our third witness is Ms. Cristina Martin Firvida, am I pro-
nouncing that right? Thank you. She is a Senior Counsel at the Na-
tional Women’s Law Center, where she focuses on Federal tax and
budget policy. Ms. Firvida is a graduate of Yale University and
Cornell Law School. We welcome you here this afternoon.

Our fourth and final witness is Mr. Chuck Cooper, who is a part-
ner at Cooper and Kirk. Mr. Cooper has had a long and distin-
guished career, including a stint as the Assistant Attorney General
of the Office of Legal Counsel of the Department of Justice under
President Reagan. Mr. Cooper also had the distinction of rep-
resenting the plaintiffs in the two suits that challenged the con-
stitutionality of the 1996 Line Item Veto Act.

Again, we welcome you all here this afternoon. I would draw
your attention to the two boxes there. I know the Members are
very familiar with that. We have what’s called the 5-minute rule.
We'd ask you to keep your testimony within that time. The lights
sort of help us to make that happen. The green light will be on for
4 minutes. The yellow light will be on 1 minute. The red light
means you're supposed to wrap it up. I won’t cut you off imme-
diately, but we hope that you would try to stay within the confines
of those rules if at all possible.

And finally, it’s the practice of this Committee to swear in all
witnesses, including Members of Congress, who appear before us,
so if you would all stand, please, and raise your right hands.

Do you each swear that in the testimony that you are about to
give, you will tell the truth, the whole truth, and nothing but the
truth, so help you, God?

Mr. Ryan. I do.

Mr. KENNEDY. I do.

Ms. FirvIDA. I do.

Mr. COOPER. I do.

Mr. CHABOT. All witnesses have indicated in the affirmative, in-
cluding the Members of Congress.

We appreciate your testimony here this afternoon, and Congress-
man Ryan, you are recognized for 5 minutes.

TESTIMONY OF THE HONORABLE PAUL RYAN, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF WISCONSIN

Mr. RyaN. Thank you, Chairman, and Mr. Nadler, it is nice to
be with you today. I serve on Ways and Means and the Budget
Committee and I thought for a moment after hearing the opening
speeches I was in one of those two Committees. We have similar
dialogues taking place in those Committees. I will try and be brief,
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and if I could have my written testimony submitted to the record,
I'd appreciate that.

Mr. CHABOT. Without objection.

Mr. RYAN. I introduced this bill on March the Seventh. We have
102 bipartisan cosponsors, including four prominent “Blue Dog”
Democrats. In 2004, I offered this as an amendment with my Dem-
ocrat sponsor at the time, Charlie Stenholm of Texas. We received
174 votes on the House floor, including 45 Democrats. In the Sen-
ate, this bill has 29 bipartisan cosponsors, including the lead Dem-
ocrat sponsor, Senator Kerry.

What this bill does is it provides the President with the authority
to single out wasteful spending items and, to Mr. Scott’s question,
narrow special interest tax breaks included in legislation that the
President signs into law and sends these specific items back to
Congress.

I'm very excited that we have Mr. Cooper with us here today,
who argued the Clinton v. New York case. Unlike the line item veto
authority provided in 1996 to President Clinton, this one is con-
stitutional because it brings the power back to Congress. It pre-
serves the separation of powers and the presentment—and it con-
forms with the Presentment Clause because this is like an expe-
dited rescissions process whereby the President can single out and
pull out individual items, but that’s not the end of the process like
it was with the earlier line item veto. The President then sends it
back to Congress and both Houses have—within a short period of
time have to act on it and vote on it. If Congress chooses to rescind,
then it is rescinded. If they choose not to rescind the particular pro-
gram, then it is funded.

Now, I agree with the Supreme Court ruling in 1996. I wasn’t
in Congress at the time, but I agree with that Supreme Court rul-
ing. I do believe Mr. Cooper was right in his arguments at the
time. But just as that legislation was unconstitutional, I believe
this particular piece is constitutional.

Let me tell you why we are proposing this. We are proposing this
because earmarks have gotten out of control, because wasteful
spending is getting out of control. And I am a Republican saying
this. Last year, according to Citizens Against Government Waste,
the FY 2006 budget included nearly 10,000 pork barrel spending
items at a total cost of $29 billion to taxpayers. That is not small
change no matter what numbers you are looking at. This is a sig-
nificant increase over the last 10 years, where 10 years ago the
number was set at $2 billion.

Now, many of these spending projects are inserted at the end of
the process. The reason why I think this is so important is because
we do have a level of accountability and transparency at the begin-
ning of the tax and spending process. Members can go to the floor
with amendments and try and go after things. Mr. Nadler had that
opportunity to go after that pork project in his district. He was out-
voted, but he had the opportunity to go after it.

Where we don’t have that level of transparency and account-
ability is at the end of the process, at the conference report level.
Typically, a lot of these provisions get inserted in the conference re-
port in the conference. What do we have as Members of Congress
the choice to do? We can vote up or down on the entire piece of leg-
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islation. That’s it. What option does the President have? He or she
can vote or can veto the entire bill or sign the entire bill. So it is
at that end of the spending and taxing process where we don’t have
much transparency. We don’t have enough accountability, I would
argue. This restores that.

Now, what’s important when you think of all these things is
what effect will this have? I believe this will have a couple of ef-
fects. Number one, it will have us go after the truly egregious items
that can’t stand a full vote by Congress. Number two, I think it’s
going to embarrass a lot of things out of these bills in the first
place. That will save money.

Now, what is the process? Here is exactly how we envision this
process. The President signs a bill into law, a tax bill, spending
bill, and it could be authorization or appropriations, like a trans-
portation bill or an appropriation bill. He sends a recission request
down to Congress, where the leadership of both the House and the
Senate have the opportunity to introduce a bill to pass it into law.
If neither leadership introduces the bill after 2 days, on the third
day, any Member of the House or the Senate can introduce a bill
to approve the recission request. The bill must be reported out of
the appropriate Committee within 5 days without any significant
changes, and within 10 days of its original introduction, it must be
given an up or down vote on the floor with debate set so you don’t
have a filibuster issue. All that is required to pass or defeat the
recission is a simple majority.

So what this does is it has Congress inserted at the end of the
process, as well. Congress has the final say so. Separation of pow-
ers is maintained. The Presentment Clause is conformed with.
That is why I decided to do it this way. I have been pushing this
version since I've been elected to Congress. Traditionally, we call
these enhanced decisions.

Why is it necessary? Because the rescission process we have
today is virtually meaningless because the President, no matter
who the President is, can send a rescission request to Congress and
Congress doesn’t have to do anything. They can virtually ignore—
they can ignore the recission request. This forces us to act on these
requests, but it gives us the power to make the final decision.

I will conclude with this. I have asked for comment from various
interested parties. We have gotten a lot of good comments and
criticisms to which I think we can address in this bill to satisfy
some of the concerns from constitutionalists and others, and I'd be
happy to answer those questions during the time of questions.

I thank the Committee for this very important hearing.

Mr. CHABOT. Thank you very much.

[The prepared statement of Mr. Ryan follows:]

PREPARED STATEMENT OF THE PAUL RYAN, A REPRESENTATIVE IN CONGRESS FROM
THE STATE OF WISCONSIN

Chairman Chabot, Ranking Member Nadler, and Members of the Subcommittee,
thank you for the opportunity to testify before you today on H.R. 4890, the Legisla-
tive Line-Item Veto Act of 2006. This legislation would help the President and Con-
gress work together to reduce our budget deficit by providing the President with the
authority to single out wasteful spending items and narrow special-interest tax
breaks included in legislation that he signs into law and send these specific items
back to Congress for a timely vote. Unlike the line-item veto authority provided to
President Clinton in 1996, H.R. 4890 is constitutional because it requires an up-or-
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down vote in both chambers of Congress under an expedited process in order to ef-
fectuate the President’s proposed rescissions. It is important that Congress act now
to give the President this tool to bring greater transparency, accountability and a
dose of common sense to the federal budget process.

THE PROBLEM:

The amount of pork-barrel spending included in the federal budget continues to
increase every year. According to Citizens Against Government Waste (CAGW), the
federal government spent $29 billion on 9,963 pork-barrel projects in Fiscal Year
2006 (FY 2006), an increase of 6.3% from 2005, and an increase of over 900% since
1991. Overall, the federal government has spent $241 billion on pork-barrel projects
between 1991 and 2005, an amount greater than two-thirds of our entire deficit in
FY 2005. This includes irresponsible spending on items such as the $50 million Rain
Forest Museum in Iowa; $13.5 million to pay for a program that helped finance the
World Toilet Summit; and $1 million for the Waterfree Urinal Conservation Initia-
tive.

Many of these pork-barrel spending projects are quietly inserted into the con-
ference reports of appropriations bills where Congress is unable to eliminate them
using the amendment process. In fact, the only time that Congress actually votes
on these items is during an up-or-down vote on the entire conference report, which
includes spending for many essential government programs in addition to the pork-
barrel earmarks. In this situation, it is very difficult for any Member to vote against
an appropriations bill that, as an overall package, may be quite meritorious, despite
the inclusion of wasteful spending items.

Unfortunately, the current tools at the President’s disposal do not enable him to
easily combat these wasteful spending items either. Even if the President identifies
numerous pork-barrel projects in an appropriations bill, he is unlikely to use his
veto power because it must be applied to the bill as a whole and cannot be used
to target individual items. This places the President in the same dilemma as Mem-
bers of Congress. Does he veto an entire spending bill because of a few items of pork
when this action may jeopardize funding for our troops, for our homeland security
or for the education of our children?

The President’s ability to propose the rescission of wasteful spending items under
the Impoundment Control Act of 1974 has been equally ineffective at eliminating
wasteful spending items. The problem with the current authority is that it does not
include any mechanism to guarantee congressional consideration of a rescission re-
quest and many Presidential rescissions are ignored by the Congress. In fact, during
the 1980’s, Congress routinely ignored President Reagan’s rescission requests, fail-
ing to act on over $25 billion in requests that were made by the Administration.
The historic ineffectiveness of this tool has deterred Presidents from using it with
any regularity.

SUMMARY OF H.R. 4890, THE LEGISLATIVE LINE-ITEM VETO ACT OF 2006:

I introduced H.R. 4890, the Legislative Line-Item Veto Act of 2006, on March 7,
2006. This legislation, which currently has the support of 101 bipartisan cosponsors
in the House, is based on the Administration’s proposal to provide line-item veto au-
thority to the President and is the product of discussions that I and my congres-
sional colleagues have had with the White House since the President announced his
intent to seek line-item veto authority in the State of the Union Address on January
31, 2006.

The Legislative Line-Item Veto Act is very similar to an expedited rescissions
amendment that I offered during the consideration of H.R. 4663 on June 24, 2004,
with my former colleague Representative Charlie Stenholm, a Democrat from Texas.
Like H.R. 4890, this amendment would also have allowed the President to propose
the elimination of wasteful spending items subject to congressional approval under
an expedited process. Although this amendment failed to pass the House, it at-
tracted the support of 174 Members of Congress, including 45 Democrats. A similar
provision is also included in Section 311 of the Family Budget Protection Act, legis-
lation that I introduced along with Congressman Jeb Hensarling of Texas, Congress-
man Chris Chocola of Indiana, and former Congressman Christopher Cox of Cali-
fornia during 2004 and again in 2005.

If passed, H.R. 4890 would give the President the ability to put on hold wasteful
discretionary spending, wasteful new mandatory spending, or new special-interest
tax breaks (those that affect less than 100 beneficiaries) after signing a bill into law.
The President could then ask Congress to rescind these specific items. The require-
ment that both the House and Senate approve all proposed rescissions means that
Congress will continue to control the power of the purse and will have the final
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word when it comes to spending matters. However, unlike the current rescission au-
thority vested in the President under the Impoundment Control Act of 1974, the bill
also includes a mechanism that would virtually guarantee congressional action in
an expedited time frame.

Using the Legislative Line-Item Veto, the President and Congress will be able to
work together to combat wasteful spending and add transparency and accountability
to the budget process. This tool will shed light on the earmarking process and allow
Congress to vote up or down on the merits of specific projects added to legislation
or to conference reports. Not only will this allow the President and Congress to
eliminate wasteful pork-barrel projects, but it will also act as a strong deterrent to
the addition of questionable projects in the first place. On the other hand, Members
who make legitimate appropriations requests should have no problem defending
them in front of their colleagues if they are targeted by the President. With H.R.
4890, we can help protect the American taxpayer from being forced to finance waste-
ful pork-barrel spending and ensure that taxpayer dollars are only directed toward
projects of the highest merit.

The process under H.R. 4890 would begin with the President identifying an item
of wasteful spending or a special-interest tax break in legislation that is being
signed into law. The President would then submit a special message to Congress,
asking for Congress to rescind this wasteful item or items. House and Senate lead-
ership would have the opportunity to introduce the President’s rescission requests
within two days following receipt of the President’s message. After that time period,
any Member of Congress would be able to introduce the President’s rescission pro-
posal, virtually guaranteeing congressional action. Once the bill is introduced, it
would be referred to the appropriate committee, which would then have five days
to report the bill without substantive revision. If the committee fails to act within
that time period, the bill would be automatically discharged to the floor. The bill
would have to be voted on by the full House and Senate within 10 legislative days
of its introduction, with a simple majority required for passage.

Since introducing H.R. 4890, I have received substantial feedback from interested
Members of Congress on ways to improve the legislation to ensure that it best meets
its intent of controlling federal spending while keeping the power of the purse
squarely in the legislative branch. Among the changes that I think may improve the
legislation are the following: limiting the time period available to the President to
make a rescission request after signing a bill into law; limiting the number of rescis-
sion requests that can be made for each piece of legislation signed into law; allowing
for the bundling of rescission requests; explicitly prohibiting duplicative requests;
and tightening the language that allows the Administration to defer spending while
a rescission request is being considered by Congress. These changes will strengthen
the bill and better ensure that the legislative branch retains all of the powers dele-
gated to it by our founding fathers. I am committed to continuing to work with my
colleagues in Congress and the Administration throughout the legislative process to
make sure that H.R. 4890 is narrowly drafted in order to best achieve its goals.

CONSTITUTIONAL ISSUES:

H.R. 4890 passes constitutional muster because it requires both the House and
Senate to pass rescission legislation and send it to the President for his signature
before the rescissions become law. In Clinton v. City of New York, the U.S. Supreme
Court held that the line-item veto authority provided to President Clinton in 1996
violated the Presentment Clause of the U.S. Constitution (Article I, Section 7,
Clause 2), which requires that “every bill which shall have passed the House of Rep-
resentatives and the Senate, shall, before it become a Law, be presented to the
President of the United States.” The problem with this version of the line-item veto
was that the President’s requested rescissions would become law by default if either
the House or Senate failed to enact a motion of disapproval to stop them from tak-
ing effect. The lower court in Clinton v. City of New York also held that this version
of the line-item veto upset the balance of power between the executive and legisla-
tive branches. Unlike the 1996 line-item veto legislation, H.R. 4890 leaves Congress
in the middle of the process where it belongs and follows the procedure and balance
of power outlined in our Constitution.

H.R. 4890 also withstands constitutional scrutiny under the U.S. Supreme Court’s
holding in LN.S. v. Chadha. In ILN.S. v. Chadha, the Supreme Court invalidated
part of the Immigration and Nationality Act that allowed a single house of Congress
to override immigration decisions made by the Attorney General. The Legislative
Line-Item Veto Act of 2006 is consistent with this holding because the President’s
authority to defer funds would not explicitly be terminated by the disapproval of a
proposed rescission by one of the houses of Congress.
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I agree with the Supreme Court’s rulings in Clinton v. City of New York and
IN.S. v. Chadha. 1t is extremely important that Congress does not cede its law-
making power to the President. I believe that this violates the Separation of Powers
in addition to the Presentment Clause. In contrast, H.R. 4890 would withstand con-
stitutional scrutiny because it requires both houses of Congress to act on any rescis-
sion request and for this legislation to be sent back to the President for his signa-
ture.

CONCLUSION:

In 2006, the federal government will once again rack up an annual budget deficit
of over $300 billion, and our debt is expected to surpass $9 trillion. Meanwhile, the
retirement of the baby boom generation looms on the horizon, threatening to se-
verely exacerbate this problem. Given these dire circumstances, it is essential that
we act now to give the President all of the necessary tools to help us get our fiscal
house in order. By providing the President with the scalpel he needs to pinpoint and
propose the elimination of wasteful spending, H.R. 4890 takes an important first
step toward achieving this goal.

Mr. CHABOT. Congressman Kennedy, you are recognized for 5
minutes.

TESTIMONY OF THE HONORABLE MARK KENNEDY, A REP-
RESENTATIVE IN CONGRESS FROM THE STATE OF MIN-
NESOTA

Mr. KENNEDY. Mr. Chairman, Ranking Member, as someone who
spent 20 years in the business world before coming to Congress, I
understand that really for any organization to be successful, it
needs to have leadership that establishes priorities. The owners of
the businesses big and small know this. But over the past couple
of decades, Congress has decided it follows a different set of rules.

You don’t have to look any further than the proliferation of ear-
marks, which have grown from 958 in fiscal year 1996 to nearly
14,000 in fiscal year 2005. There are many egregious examples,
whether it be the $2 million relocating a kitchen in Fairbanks,
Alaska, or the $950,000 for the Please Touch Museum in Philadel-
phia, or the $150,000 for the Therapeutic Horseback Riding Pro-
gram at the Lady B Ranch in California.

These no longer come as a surprise to us, unfortunately, so we
shouldn’t be surprised that in FY 06, spending is projected to reach
an all-time high of $23,638 per U.S. household, of which $3,800 is
being borrowed.

All of this uncontrolled spending on non-necessities has led to a
budget deficit that is simply at unsustainable proportions. That’s
why I introduced H.J. Res. 71, the Line Item and Reduction Veto
Amendment. This constitutional amendment would provide a Presi-
geﬁlt with a proven mechanism to cut the junk out of spending

ills.

My bill would restore the same authority that was provided to
President Clinton in the 1996 Line Item Veto Act. This authority
already is held by 40 governors, was used by President Clinton a
total of 82 times to get those nice numbers that Bobby was talking
about, in part, and produced savings of nearly $2 billion before it
was ruled unconstitutional by the Supreme Court on June 25,
1998.

Both Representative Ryan’s bill and my constitutional amend-
ment would make a significant step toward restoring fiscal sanity
to the Federal budget. I happen to believe a constitutional amend-
ment is the stronger approach because it eliminates any question
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of the constitutionality of a line item and will halt another round
of time consuming separation of powers lawsuits. While Congress
may be able to address the concerns in Ryan’s bill, my legislation,
which mirrors constitutional authority held by governors across the
country, offers a clear and decisive answer free of tinkering from
activist judges.

A line item veto in any workable form will help restore some
sorely needed fiscal discipline to Washington, but I believe more
needs to be done. I believe we must go further and look at other
tried and true measures, including the restoration of Presidential
impoundment authority. This authority was used by Presidents for
almost two centuries and it reduced excessive spending by simply
deciding not to spend when there is a questionable value. President
Jefferson was the first to use an impoundment authority when
he—and it was used by FDR in World War II to block Congres-
sional spending he determined, quote, “interferes with the defense
program by diverting manpower and materials,” unquote.

Unfortunately, the 1974 Congressional Budget and Impoundment
Control Act not only stripped the executive branch of constitutional
authority to impound or reduce spending, but with no one to guard
the cookie jar, Congress’s appetite has increased, including items
that are not national priorities, relating to more waste and larger
Government.

Mr. Chairman, after adjusting for inflation, since the 1974 act
was enacted into law, our Federal debt has grown by over 1,600
percent. As perhaps the only former chief financial officer serving
in Congress, I cannot comprehend how we expect to sustain this
situation.

It is my belief that by passing the line item veto and by restoring
the President’s impoundment power, we would take a much needed
step in the right direction of restoring spending discipline in Wash-
ington.

I thank you for the leadership in holding these hearings. We
must cut wasteful spending to control our deficit so we don’t bur-
den our grandchildren with our debt.

Mr. CHABOT. Thank you very much, Congressman Kennedy. We
appreciate that.

[The prepared statement of Mr. Kennedy follows:]

PREPARED STATEMENT OF THE HONORABLE MARK KENNEDY, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF MINNESOTA

Mr. Chairman, as someone who spent 20 years in the business world before com-
ing to Congress, I understand that for any business to be successful, it needs to
have leadership that establishes priorities.

The owners of businesses big and small know this, but, over the past couple of
decades Congress has decided to follow a different set of rules.

You don’t have to look any further than the proliferation of earmarks, which have
grown from 958 in FY1996 to nearly 14,000 in FY2005.

Egregious examples of waste are easy to see: $2,000,000 to relocate a kitchen in
Fairbanks, Alaska; $950,000 for the Please Touch Museum in Philadelphia; and
$150,000 for the Therapeutic Horseback Riding Program at the Lady B Ranch in
California.

These no longer come as a surprise to us. So we shouldn’t be surprised that
FY2006 spending is projected to reach an all-time high of $23,638 per U.S. house-
hold, of which $3,800 will be borrowed.

All of this uncontrolled spending on non-necessities has led to budget deficit of
simply unsustainable proportions. That’s why I have introduced H.J. Res. 71, the
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Line Item and Reduction Veto Amendment. This Constitutional Amendment would
provide the president with a proven mechanism to cut the junk out of spending bills.

My bill would restore the same authority as was provided to President Clinton
through the 1996 Line Item Veto Act.

This authority, already held by 40 governors, was used by President Clinton a
total of 82 times, and produced savings of nearly $2 billion before it was ruled un-
constitutional by the Supreme Court on June 25, 1998.

In addition, H.J. Res. 71, unlike the 1996 Line Item Veto Act, allows the president
to reduce objectionable spending items contained in the non-legislative text of con-
ference reports.

This mechanism, currently used by 11 states, reduces the lump-sum accounts that
contain hundreds and thousands of individual items that are often hidden in
unamendable form.

Both Representative Ryan’s bill, H.R. 4890, and my Constitutional Amendment,
will make a significant step to restoring fiscal sanity to the federal budget.

I happen to believe the Constitutional Amendment is the stronger approach be-
cause 1t eliminates any question of its legality and will halt another round of time-
consuming separation of powers lawsuits. As CRS has noted in a recent report,
there are still concerns about the enhanced rescission authority provided to the
President in HR4890.

While Congress may be able to address these concerns, my legislation, which mir-
rors constitutional authority held by governors across the country, offers a clear and
decisive answer free from the tinkering of activist judges.

A Line Item Veto Constitutional Amendment will help restore some sorely needed
fiscal discipline in Washington, but there is still more we can do to stop runaway
spending.

I believe we must also look at other tried and true measures, including Impound-
ment Authority.

This authority was used by presidents for almost two centuries to reduce exces-
sive spending.

President Jefferson was the first to use impoundment authority in a significant
way, and it was used by FDR during World War 2 to block Congressional spending
he d(itermined “interferes with the defense program by diverting manpower and ma-
terials.”

Unfortunately, impounding funds ceased to be an option for presidents in 1974
when Congress passed the Congressional Budget and Impoundment Control Act.

This Act not only stripped the executive of constitutional authority to impound
spending, but also increased Congress’s appetite toward waste and larger govern-
ment.

Mr. Chairman, after adjusting for inflation, since the 1974 Act was enacted into
law, federal spending as grown by over 250 percent.

As perhaps the only former CFO serving in Congress, I cannot comprehend how
we expect to sustain this situation.

It is my belief that by passing the Line Item Veto, and by restoring the Presi-
dent’s Impoundment Power, we would take a much needed step in the right direc-
tion to restoring spending discipline in Washington.

Mr. Chairman, I thank you for your leadership in holding this hearing. We must
cut wasteful spending to control our deficit so we don’t burden our grandchildren
with our debts.

Mr. CHABOT. Ms. Firvida, you are recognized for 5 minutes.

TESTIMONY OF CRISTINA MARTIN FIRVIDA, SENIOR COUNSEL,
NATIONAL WOMEN’S LAW CENTER

Ms. FIrRvIDA. Thank you. Chairman Chabot, Ranking Member
Nadler, and Members of the Subcommittee, thank you for this op-
portunity to testify on behalf of the National Women’s Law Center.

H.R. 4890 would dramatically expand the powers of the Presi-
dent relative to Congress, presenting serious policy and constitu-
tional questions while doing very little, if anything, to control grow-
ing deficits. This bill has sometimes been described as a means of
eliminating unnecessary earmarks, but its scope is far broader
than that. The rescission power granted to the President under this
bill would apply not only to appropriations, which are already cov-
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ered under current law, but also to direct spending, including the
reauthorization of entitlement programs, such as the State Chil-
dren’s Health Insurance Program and the farm bill, which contains
food stamps, both up for reauthorization next year.

H.R. 4890 would also give the President extraordinary power to
suspend and effectively cancel provisions of law enacted by Con-
gress and to control the legislative agenda of Congress. This power
raises significant policy issues and effectively confers upon the
President the power to amend or repeal duly enacted legislation, in
violation of the Separation of Powers Doctrine and the Presentment
and Bicameralism Clauses of Article I, Section 7 of the Constitu-
tion.

To cap it off, empirical evidence suggests that the proposed legis-
lative line item veto would not result in substantial savings that
would reduce our nation’s record deficits and may paradoxically ac-
tually increase spending.

H.R. 4890 would give the President unprecedented new authority
to suspend funding for a period of 180 days and possibly more after
sending a rescission request to Congress, even if Congress explicitly
rejected the President’s decision. In addition, H.R. 4890 grants the
President extremely broad discretion to determine when, in what
fashion, and how often to rescind spending.

Significantly, H.R. 4890 does not prohibit the President from re-
submitting a rejected rescission in a subsequent request to Con-
gress. In contrast, both current law and the Line Item Veto Act of
1996 explicitly require that the President immediately reinstate
canceled spending if Congress rejects the President’s rescission re-
quest and bar the President from resubmitting previously rejected
rescissions.

The extraordinary new powers that H.R. 4890 would confer upon
the President raise serious constitutional powers under the Separa-
tion of Powers Doctrine. Separation of powers is a fundamental fea-
ture of our Constitution and system of Government, and as such,
the Supreme Court has historically taken a very strict approach to
analyzing potential violations of this doctrine. There is no provision
in the Constitution that authorizes the President to enact, to
amend, or to repeal statutes. In the case that invalidated the Line
Item Veto Act of 1996, the Court ruled that allowing the President
to cancel spending unilaterally amounted to an impermissible exer-
cise of the power to amend or repeal statutes, a legislative power
that is explicitly and exclusively reserved for the Congress under
the Constitution.

Like the power to cancel spending items already struck down by
the Court, the powers granted to the President in this bill allow
him to amend or repeal duly enacted legislation. Under H.R. 4890,
the President can suspend provisions of law even if Congress re-
jects the President’s proposal to do so. The President could time a
package of rescissions so that he could withhold funding until the
end of the fiscal year, when spending authority would cease for
many items. The bill would also allow the President to resubmit al-
ready rejected rescissions, which likewise also could effectively ter-
minate spending authority.

Because all these actions together would end duly enacted pro-
grams in both legal and practical effect, the President would have
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the power to amend and repeal legislation and that is unconstitu-
tional under the Separation of Powers Doctrine as well as under
the Bicameralism and Presentment Clauses of Article 1.

The fact that Congress is considering granting the President
such extraordinary power does not resolve the constitutional issues.
The Constitution does not authorize Congress to cede to the execu-
tive that power which is properly its own.

While no amount of deficit reduction could justify a violation of
the Constitution, numerous commentators and analysts, including
CBO, CRS, and George Will, have concluded that the line item veto
is an ineffective tool for controlling spending and that could, in
fact, increase spending under some circumstances.

In addition, H.R. 4890 is ill-equipped to eliminate special interest
tax breaks and, in fact, renders broad-based tax policies funded by
direct spending, such as the Earned Income Tax Credit and the Ad-
ditional Child Tax Credit, vulnerable to cancelation.

In conclusion, our Constitution does not authorize the President
to enact, amend, or repeal statutes. Granting the President that
authority, as H.R. 4890 would effectively do, would be unwise as
well as unconstitutional for the reasons set forth in this testimony.

I thank the Chair for scheduling this important oversight hear-
ing and for the opportunity to testify today.

Mr. CHABOT. Thank you very much.

[The prepared statement of Ms. Firvida follows:]

PREPARED STATEMENT OF CRISTINA MARTIN FIRVIDA

Chairman Chabot, Ranking Member Nadler, and members of the Subcommittee,
thank you for this opportunity to testify on behalf of the National Women’s Law
Center on H.R. 4890, the Legislative Line Item Veto Act of 2006. The bill would dra-
matically expand the powers of the President in relation to Congress, presenting se-
rious policy and constitutional questions while doing little, if anything, to control
growing deficits.

The bill has sometimes been described as a means of eliminating unnecessary ear-
marks, but its scope is far broader. H.R. 4890 would give the President unprece-
dented power to suspend, and effectively cancel, provisions of law enacted by Con-
gress, even after Congress has rejected the President’s rescission proposal. The ex-
panded rescission power would apply not only to appropriations, currently subject
to a more limited rescission authority, but also to direct spending for programs upon
which millions of Americans rely, and, on its face, some targeted tax benefits. In
addition, the bill would enable the President to control the legislative agenda of
Congress, because the President would have the ability to control the timing and
number of rescission bills sent to Congress, and the expedited rescission process
would require that Congress respond. These sweeping new provisions raise signifi-
cant policy issues and effectively confer upon the President the power to amend or
repeal duly enacted legislation, 1n violation of the separation of powers doctrine and
the presentment and bicameralism clauses of Article I, Section 7 of the Constitution
of the United States.

In addition, empirical evidence suggests that the proposed Legislative Line Item
Veto would not result in substantial savings that would reduce our nation’s record
deficits. Indeed, the potential for Congress to agree to fund the President’s priorities
in exchange for the President’s promise not to exercise the veto suggests that spend-
ing may increase as a result of this legislation.

H.R. 4890 GRANTS THE PRESIDENT SWEEPING POWERS TO SUSPEND—AND EFFECTIVELY
CANCEL—COVERED SPENDING AND TAX PROVISIONS

This bill would give the President the unilateral power to suspend, and in some
cases, effectively cancel, spending and tax provisions enacted by Congress. This
Presidential power to essentially amend or repeal duly enacted legislation is bad
public policy and presents the clearest constitutional violation in H.R. 4890.

H.R. 4890 would give the President sweeping new authority to suspend covered
spending and tax provisions even after Congress had rejected the proposed rescis-
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sion. The bill would allow the President to suspend funding for a period of 180 days
(and possibly more) after sending a special message to Congress seeking legislative
approval of the rescission, even if Congress explicitly rejects it. This is a dramatic
departure from current rescission authority. Current law gives the President au-
thority to withhold appropriated funds for up to 45 session days while Congress con-
siders a proposed rescission, but explicitly requires that the President’s suspension
of funding immediately end if one legislative house rejects the President’s rescission
request (or at the end of the 45-day period if no action is taken) and that budget
authority be made available for obligation immediately. The Line Item Veto Act of
1996 likewise required the President to immediately reinstate cancelled funding if
Congress adopted a joint resolution of disapproval. Giving the President the power
to ignore the expressed will of Congress as H.R. 4890 would do is unprecedented.

In addition, H.R. 4890 grants the President extremely broad discretion to deter-
mine when, in what fashion, and how often to rescind covered provisions of law.
While H.R. 4890 requires Congress to act upon a rescission request sent by the
President within 13 session days, the bill permits the President to send his proposed
rescissions to Congress up to one year after enacting a spending or tax bill. In addi-
tion, the bill allows the President to send rescissions from one spending or tax law
in numerous rescission bills to Congress, or to send rescissions from several spend-
ing or tax laws in one rescission bill. Finally, in contrast to current law, the bill
does not appear to prohibit the President from resubmitting the rejected rescission
in a different rescission request, and continuing to suspend the operation of the pro-
vision.

The powers granted to the President under H.R. 4890, taken together, would ef-
fectively grant the President the ability not merely to delay, but to cancel provisions
of law unilaterally. For example, the President could submit a package of rescissions
to Congress in the spring and withhold funding until the end of the fiscal year,
when spending authority would cease for many items, terminating the program even
if Congress explicitly rejected the rescission. As a result of the broad new powers
granted to the President in H.R. 4890, federal agencies, state and local govern-
ments, and individuals who administer or receive federal funding through a variety
of programs and benefits, would be unable to rely on funding approved by Congress.

H.R. 4890 WOULD ALLOW THE PRESIDENT TO RESCIND DIRECT SPENDING AS WELL AS
APPROPRIATIONS, BUT DO LITTLE TO CONTROL SPECIAL INTEREST TAX BREAKS

The breadth of the cancellation power granted to the President under H.R. 4890
is matched by the breadth of the spending items to which it can apply, compounding
the constitutional and policy concerns raised by the new power. Despite the fact that
H.R. 4890 has been justified as a mechanism for controlling earmarks and tax bene-
fits for powerful special interests, the bill also would apply to broad-based items of
direct spending, and render low-income recipients of mandatory spending programs
especially vulnerable to program cuts.

The expanded rescission powers authorized by H.R. 4890 would apply not only to
appropriations, to which more limited rescission authority currently applies, but
also to new items of mandatory spending, allowing the President to override indi-
vidual entitlements enacted into law. The expansion of the President’s rescission au-
thority to apply to direct spending items is especially troubling because the broad
definition of “direct spending” in the bill may be claimed to allow the cancellation
of existing entitlement spending in reauthorizations, rather than only new spending.
For example, if H.R. 4890 were to be enacted, it is possible that a significant num-
ber of provisions in the reauthorizations next year of the State Children’s Health
Insurance Program and the Farm Bill (which authorizes Food Stamps) could be sub-
ject to rescission even if those provisions were not new and did not add to the costs
of the legislation.

Conversely, the definition of targeted tax benefit in the bill is so narrowly con-
structed as to virtually guarantee that no carefully drafted tax benefit will be sub-
ject to the new cancellation power. The definition used in the bill would apply to
tax provisions that benefit 100 or fewer beneficiaries, except that it would not apply
if the provision treats all persons engaged in the same industry or activity or own-
ing the same type of property similarly. The Joint Committee on Taxation analyzed
this definition (which was included as part of the Line Item Veto Act of 1996), and
concluded that the exceptions were vague and poorly defined.! As a result, this cre-
ates the potential to altogether exempt tax breaks from the line item veto. For ex-
ample, had the Legislative Line Item Veto Act of 2006 been in effect when the 2004

1Staff of Joint Comm. on Taxation, Analysis of Provisions Contained in the Line Item Veto
Act (Public Law 104-130) Relating to Limited Tax Benefits 20 (Joint Comm. Print 1997).
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corporate tax bill was passed, the President might have been powerless to cancel
special interest tax breaks for ceiling fan importers and tackle-box manufacturers,?
among others, which were criticized by many observers as pork, and which presum-
ably would be the type of targeted tax benefit H.R. 4890 is supposed to eliminate.

While some justify limiting the definition of “targeted tax benefits” to ensure that
only special interest tax breaks and not broad-based tax policies are subject to can-
cellation, no similar limitation exists to ensure that broad-based direct spending
policies are also not subject to cancellation. In fact, the only broad-based tax policies
that may be subject to the Legislative Line Item Veto are those that include items
of direct spending. The two most prominent tax credits that trigger direct spending
are the Earned Income Credit and the Additional Child Tax Credit. Both of these
credits assist low-income families. Should H.R. 4890 be adopted, the President may
be authorized to cancel portions of these credits should Congress, for example, vote
to extend improvements to the credits passed in 2001 and 2003. There is no jus-
tification for giving the President the authority to suspend tax provisions that help
millions of poor children but not tax provisions that benefit a few thousand multi-
millionaires.

H.R. 4890 ALLOWS THE PRESIDENT TO CONTROL THE CONGRESSIONAL AGENDA

The process for Congress to respond to the President’s proposed rescissions set
forth by H.R. 4890 creates the potential for the President to exercise considerable
control over the congressional schedule and agenda, above and beyond budget and
spending bills. This ability to reorder congressional legislative priorities in and of
itself will result in a bad policy outcome, and when combined with the broad author-
ity to cancel spending granted by H.R. 4890, exacerbates the constitutional breach
contained in this proposal.

Under current law, if Congress fails to approve the President’s rescission proposal
within 45 session days, including by inaction, spending authority must be restored.
Given that Congress has the power of the purse under our constitutional structure
of separation of powers, it is appropriate to leave to Congress the discretion to act
on the President’s suggested rescissions, to act instead on its own package of rescis-
sions, or to do nothing at all. However, H.R. 4890 would strip Congress of this dis-
cretion and would amend House and Senate rules to provide for fast-track consider-
ation of presidential rescission messages.

Under the new fast-track rules in H.R. 4890, a bill encompassing the President’s
rescission package must be introduced by congressional leadership no later than two
session days after the President sends a special message to Congress proposing the
rescissions. If no bill is introduced by the second session day, any member may in-
troduce the bill thereafter. Once the rescission bill is introduced, the appropriate
committees are required to approve the bill without any change no later than the
fifth session day, or, if the appropriate committees fail to do so by that day, the bill
is automatically discharged from the committees. Both the House and Senate must
have an up or down vote on the rescission bill, without amendment, by the end of
the tenth session day after introduction of the bill. In summary, if the procedures
are adhered to and are not waived by rule or otherwise ignored, Congress would
be compelled to complete action on the President’s rescissions within 13 session days
of the President’s sending the proposal to Congress.

In combination with the broad discretionary authority granted to the President
to send rescission messages at any time and in any manner that the President sees
fit, these fast-track procedures are an invitation to allow the President to control
the entire Congressional legislative agenda. For example, a President could exercise
the rescission authority as a parliamentary tool to tie up the Congressional schedule
indefinitely or until the President receives the concessions he or she seeks. The
President could send over a series of bills that rescind spending items from bills
that were passed and signed at different times, bundling the rescission of spending
items that are popular in Congress with those that are unpopular with the public,
in order to compel Congress to turn away from other work and dispose of the rescis-
sions. This would enable the President to control the timing of votes in Congress
on other pending legislation. If deployed during the second half of a second session
of any given Congress, the tactic could run out the clock on other pending legisla-
tion. It is important to note that H.R. 4890 could affect consideration of all pending
legislation in this way, not just legislation related to spending items.

2Edmund L. Andrews, How Tax Bill Gave Business More and More, N.Y. TIMES, Oct. 13,
2004, at Al.
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THE EXPANSIVE POWERS GRANTED TO THE PRESIDENT BY H.R. 4890 RAISE SERIOUS
CONSTITUTIONAL PROBLEMS

The extraordinary new powers that H.R. 4890 would confer upon the President
raise serious constitutional problems under the separation of powers doctrine, as
well as the presentment and bicameralism requirements of Article 1, section 7 of
the Constitution of the United States.

The separation of powers is a fundamental feature of our Constitution and our
system of government. It was designed to and does play a crucial role in safe-
guarding the liberties and freedoms that the Constitution created and which the
founding fathers endeavored to protect. As Justice Kennedy so succinctly put it in
his concurrence in Clinton v. City of New York:3

Liberty is always at stake when one or more of the branches seek to transgress
the separation of powers. Separation of powers was designed to implement a
fundamental insight: Concentration of power in the hands of a single branch is
a threat to liberty. The Federalist states the axiom in these explicit terms: “The
accumulation of all powers, legislative, executive, and judiciary, in the same
hands . . . may justly be pronounced the very definition of tyranny.” 4

The Supreme Court has historically taken a strict approach to analyzing potential
violations of the separation of powers doctrine. A long line of cases demonstrates
that the Court is extremely skeptical of any encroachment on the power of each
branch and consequently will apply a strict formal analysis frequently resulting in
tShe invalidation of the Congressional act. As the court stated in Mistretta v. United

tates:

Accordingly, we have not hesitated to strike down provisions of law that either
accrete to a single Branch powers more appropriately diffused among separate
Branches or that undermine the authority and independence of one or another
coordinate Branch. For example, just as the Framers recognized the particular
danger of the Legislative Branch’s accreting to itself judicial or executive power,
so too have we invalidated attempts by Congress to exercise the responsibilities
of other Branches or to reassign powers vested by the Constitution in either the
Judicial Branch or Executive Branch.5

In Clinton v. City of New York, the Court emphasized that while some lawmaking
responsibilities are assigned to the President in Articles I and II of the Constitution,
“there is no provision in the Constitution that authorizes the President to enact, to
amend, or to repeal statutes.”® In addition, the lack of a Constitutional provision
assigning the President such a role was interpreted to be the equivalent of an ex-
press prohibition.” The Court ruled in Clinton that allowing the President to cancel
spending unilaterally amounted to an impermissible exercise of the power to amend
or repeal statutes, a power that is explicitly reserved for the Congress under the
Constitution.8

Like the power to cancel items of spending struck down by the Court in Clinton,
the powers granted to the President by H.R. 4890 constitute an amendment or re-
peal of a statute by the President. Under H.R. 4890, the President can suspend the
operation of provisions of law for 180 days even if Congress rejects the proposed re-
scission. H.R. 4890 gives the President the power to decide when to submit a rescis-
sion request, and, depending when the rescission is submitted, the “suspension”
could result in the permanent elimination of spending authority. H.R. 4890 also
would allow the President to resubmit proposed rescissions that Congress had pre-
viously rejected, which likewise could effectively terminate spending authority. Be-
cause the broad powers granted to the President by H.R. 4890 could end, as a prac-
tical matter, programs funded by discretionary spending, direct spending programs,
or tax benefits previously approved by Congress, “[iln both legal and practical effect,
the President [would have] amended . . . Acts of Congress by repealing a portion
of each.”® As the Congressional Research Service concluded, these provisions may
reach “far enough to be considered an effective grant of authority to cancel provi-

3Clinton, 524 U.S. 417 (1998).

4]d. at 450 (Kennedy, J., concurring) (citation omitted).

5 Mistretta v. United States, 488 U.S. 361, 382 (1989) (citing Bowsher v. Synar, 478 U.S. 714
(1986), INS v. Chadha, 462 U.S. 919 (1983), Northern Pipeline Construction Co. v. Marathon
Pipe Line Co., 458 U.S. 50 (1982)).

6 Clinton, 524 U.S. at 438.

71d. at 439.

81d. at 438—-441.

9Clinton, 524 U.S. at 438.
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sions of law . . . ,”10 and that was proscribed by the Supreme Court in Clinton v.
City of New York.

In addition, because the cancellation authority the President is granted by H.R.
4890 is legislative in nature, it also violates the provisions of Article I, Section 7
of the Constitution of the United States, namely, the presentment and bicameralism
clauses. These clauses provide that no law can take effect without the approval of
both Houses of Congress and that all legislation must be presented to the President
before becoming law. As INS v. Chadha makes clear, the amendment and repeal
of statutes, no less than their enactment, must conform with Article I.11 Pursuant
to H.R. 4890, the President would have the ability to create a different law from
one duly enacted by Congress and signed by the President, temporarily and possibly
permanently, without Congressional approval and despite Congressional dis-
approval.

The fact that Congress is considering granting the President such extraordinary
power does not resolve the constitutional issues. The Constitution does not authorize
Congress to cede to the executive that power which is properly its own. As Justice
Kennedy stated in his concurrence in Clinton:

That a congressional cession of power is voluntary does not make it innocuous.
The Constitution is a compact enduring for more than our time, and one Con-
gress cannot yield up its own powers, much less those of other Congresses to
follow. . . . Abdication of responsibility is not part of the constitutional de-
sign.” 12

H.R. 4890 IS UNLIKELY TO REDUCE AND COULD EVEN INCREASE SPENDING

The experience with line item vetoes at the federal and state level does not sug-
gest that enacting H.R. 4890 will significantly reduce the deficit. Moreover, by sig-
nificantly increasing the President’s ability to negotiate for the Administration’s own
budget priorities, the line item veto may actually increase spending. While no
amount of savings or deficit reduction could justify a violation of the Constitution,
the very poor track record of the line item veto as a tool to control spending should
alone be grounds to reject the proposal.

The President’s current rescission authority has not produced significant savings
over time.13 In fact, the current administration (in contrast to other administra-
tions) has never used current rescission authority (nor the constitutional veto power)
to curtail spending. Nonetheless, frustration with current rescission authority has
suggested to some that a line item veto is needed to give the President the power
to control spending.

However, the evidence on the effect of a more aggressive—and unconstitutional—
rescission authority, the Line Item Veto Act of 1996, shows minimal impact on
budget savings. According to the Congressional Research Service, the implementa-
tion of the 1996 Act produced modest savings.14 In one year, the President success-
fully vetoed $355 million in spending out of a $1.7 trillion budget. The total savings
produced by President Clinton’s line item vetoes amounted to less than $600 million
over five years. The savings would have been greater had Congress approved all of
the President’s request to cancel funding—but even if each and every cancellation
had been accepted, the amount would still have come to well under $1 billion over
five years.

The picture from the states also provides little evidence that the line item veto
is an effective means of controlling spending. Currently, 43 states have line item
veto authority for their governors.l> State budget practices are fundamentally dif-
ferent from federal budgeting practices, in part because the constitutions of most
states provide very explicit details on how budgets are to be enacted, and most give
the executive branch of government a much stronger role in budgeting than is con-

10 Morton Rosenberg, Line Item Veto: A Constitutional Analysis of Recent Proposals, Congres-
sional Research Service, Apr. 17, 2006, at 1, 2.

11462 U.S. 919, 954 (1983).

12 Clinton, 524 U.S. at 452 (citations omitted).

13 Statement of Donald B. Marron, Acting Director, Congressional Budget Office, CBO’s Com-
ments on H.R. 4890, the Legislative Line Item Veto Act of 2006, Hearing before the Subcomm.
on the Legislative and Budget Process of the House, Comm. on Rules 2 (Mar. 15, 2006), avail-
zquble at h]ttp:/ /www.cbo.gov | ftpdocs | 70xx | doc7079 | 03-15-LineltemVeto.pdf [hereinafter CBO

estimony].

14Louis Fisher, A Presidential Item Veto, Congressional Research Service, Dec. 2, 2004, at 1.

15 Budget Process in the States, National Association of State Budget Officers, Sept. 1997, at
1.
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stitutionally permissible at the federal level.16 However, even governors with signifi-
cant line item veto power are unable to secure significant savings through it. Doug-
las Holtz-Eakin, former director of the Congressional Budget Office, in a survey of
evidence from the states concluded “that long run budgetary behavior is not signifi-
cantly affected by the power of an item veto.” 17 In testimony last month before the
House Rules Committee, the CBO renewed the observation that in some states the
line item veto has not decreased spending, as the result of governors and legisla-
tures negotiating to include a governor’s spending priorities in a state’s budget in
exchange for a promise that the governor will not exercise line item veto author-
ity.18 The CBO expressed concern that a similar dynamic at the federal level would
result in higher spending.1?

Indeed, the concerns expressed by the CBO have been echoed and expanded upon
by other observers. George Will, in an insightful column examining the line item
veto, stated that, “knowing the president can veto line items, legislators might feel
even freer to pack them into legislation, thereby earning constituents’ gratitude for
at least trying to deliver.”20 He went on to describe how the President could buy
the support of members of Congress on his legislative priorities in exchange for a
promise that he would not veto the spending priorities of the members.2! The Con-
gressional Research Service came to a similar conclusion in a 2005 report. Warning
that savings would be very limited under a line item veto, the Congressional Re-
search Service went on to state, “Under some circumstances, the availability of an
item of veto could increase spending. The Administration might agree to withhold
the use of an item veto for a particular program if Members of Congress agreed to
support a spending program initiated by the President.” 22 The concern that the Leg-
islative Line Item Veto will not only fail to decrease spending but may exacerbate
the record deficits that we face is one that must be taken seriously.

CONCLUSION

The separation of powers is fundamental to our Constitution and system of gov-
ernment. Our Constitution does not authorize the President to enact, amend, or re-
peal statutes. Granting the President that authority—as H.R. 4890 would effectively
do—would be unwise as well as unconstitutional for the reasons set forth in this
testimony. I thank the Chair for scheduling this important oversight hearing and
for the opportunity to testify.

Mr. CHABOT. I commend all the witnesses so far in keeping so
close to within the time limits. That doesn’t always happen, so an
excellent job. You have got a high standard to follow here, Mr. Coo-
per. We are very pleased to have you, as well, here this afternoon
and you are recognized for 5 minutes.

TESTIMONY OF CHARLES J. COOPER, PARTNER,
COOPER AND KIRK, PLLC

Mr. CooPER. Thank you very much, Mr. Chairman. I appreciate
that very much. I will try to keep with that tradition.

And I also very much appreciate your reference to my role in the
Clinton case in your introduction. I do think the Clinton case is
controlling in the analysis of the constitutionality of this measure,
so I will focus substantially on that.

At issue in the Clinton case was the Line Item Veto Act of 1996,
which provided that the President may cancel—cancel in whole the
same types of provisions that are at issue in this measure. Can-
cellation took effect under that act when Congress received his spe-

16 Louis Fisher, Line Item Veto Act of 1996: Lessons from the States, Congressional Research
Service, Dec. 26, 1996, at 1.

17Douglas Holtz-Eakin, The Line Item Veto and Public Sector Budgets: Evidence from the
States 2 Working Paper No. 2531, National Bureau of Economic Research (March 1988).

18 CBO Testimony, supra note 12, at 6.

19]d at 5-6.

ZO Glrieorge Will, The Vexing Qualities of a Veto, N.Y. TIMES, Mar. 16, 2006, at A23.

1]

22 ouis Fisher, Item Veto: Budgetary Savings, Congressional Research Service, May 26, 2005,
at 3
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cial message to that effect. The act defined cancel as “to rescind
and to prevent from having legal force or effect.” The Congress
used those words quite deliberately. Its purpose was to make clear
that the President’s action would be permanent and irreversible,
and so it was, because in order to restore a canceled item, Congress
had to pass a disapproval bill, in other words, a new law which had
to satisfy, obviously, bicameralism and present to the President for
his approval.

In striking down the Line Item Veto Act of 1996, the Supreme
Court in Clinton concluded that vesting the President with unilat-
eral power to cancel a provision of duly enacted law could not be
reconciled with the single finely wrought and exhaustively consid-
ered procedure established under article I, section 7, for enacting
or repealing a duly enacted law, that is, bicameral passage and
presentment to the President. Those words, “finely wrought,” that
formulation, of course, is familiar to all legislators, I am sure, from
Chadha.

President Clinton’s cancelation, however, and these are the
Court’s words, “presented one section of the Balanced Budget Act
of 1997,” the provision at issue there, “from having legal force or
effect while the remaining provisions of the act continued to have
the same force and effect that they had when signed into law.” So
the Supreme Court concluded that, again, its words, “cancellations
pursuant to the Line Item Veto Act are the functional equivalent
of partial appeals of Acts of Congress.” That failed to satisfy article
I, section 7.

The Legislative Line Item Veto Act of 2006, in contrast, is
framed in careful obedience to article I, section 7, and to the Su-
preme Court’s teachings in Clinton. The President is not authorized
by that bill to cancel any spending or tax provision or otherwise to
prevent such provision from having legal force and effect. To the
contrary, any spending or tax provisions duly enacted into law re-
main in full force and effect until the bill and unless the bill is re-
pealed in accordance with article I, section 7 process.

To be sure, this measure would authorize the President to defer
or suspend execution of the spending or tax provision at issue for
up to 180 calendar days from the date that the President transmits
his rescission proposal, but the President will also be authorized to
terminate that referral if he believes that continuing it would be
inconsistent with the purposes of the act. At the end of the deferral
period, the President would be required to make the funds or tax
benefits available.

The Congressional practice of vesting discretionary authority in
the President to defer or even to decline the expenditure of appro-
priated funds has been commonplace since the beginning of the re-
public and its constitutionality has never been seriously ques-
tioned. My written testimony trudges through quite a few examples
of this and I won’t belabor them. But suffice it to say that when
Congress has passed such appropriations bills or when it has given
the President general authority to reduce Government spending
below appropriated levels, Congress has largely freed the President
to exercise his own judgment regarding which spending programs
to reduce and how much to reduce them. While the scope of that
authority has varied in response to changing legislative judgments
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about the need for executive branch discretion, the extent of the
Executive’s spending discretion has always been regarded both by
Congress and by the Court as a matter for this body, for Congress
itself to decide through the legislative process.

The Supreme Court in Clinton acknowledged Congress’s vener-
able and non-controversial practice of vesting this kind of broad
discretion in the President. But the critical difference with the Line
Item Veto Act of 1996, as the Court said, is that unlike any of
those prior precedents, this act gives the President unilateral
power to change the text of duly enacted statutes. There is nothing
of that consequence in the measure that is before you, I would sub-
mit.

The short of my testimony, Mr. Chairman, is this—and I am just
going to be a few seconds over—is this. The Supreme Court’s deci-
sion in Clinton recognizes and enforces the constitutional line es-
tablished by article I, section 7 between the power to exercise dis-
cretion in the making or the unmaking of law, on the one hand,
and the power to exercise discretion in the exercise of law on the
other. Congress cannot constitutionally vest in the President the
former, but it can the latter, and it has done so repeatedly through-
out our Nation’s history. I believe that the measure that is now
pending for your consideration falls safely on the constitutional
side of that line.

Thank you again for having me today.

Mr. CHABOT. Thank you very much.

[The prepared statement of Mr. Cooper follows:]

PREPARED STATEMENT OF CHARLES J. COOPER

Good afternoon Mr. Chairman and Members of the Subcommittee. My name is
Charles J. Cooper, and I am a partner in the Washington, D.C., law firm of Cooper
& Kirk, PLLC. I appreciate the Subcommittee’s invitation to present my views on
“The Constitution and the Line Item Veto.” I shall focus my testimony on the con-
stitutionality of the “Legislative Line Item Veto Act of 2006,” which has been pro-
posed by President Bush and has been introduced in this body as H.R. 4890 by Rep-
resentative Paul Ryan. For reasons that I shall discuss at length below, I believe
that the President’s proposal is constitutional. But first I would like to outline my
experience in this esoteric area of constitutional law.

I have spent the bulk of my career, both as a government lawyer and in private
practice, litigating or otherwise studying a broad range of constitutional issues. On
several different occasions, strangely enough, I have been involved in matters relat-
ing to the constitutionality of measures designed to vest the President with author-
ity to exercise a line item veto or its functional equivalent. In early 1988, while I
was serving as the Assistant Attorney General of the Office of Legal Counsel of the
Department of Justice, President Reagan asked the Justice Department for its opin-
ion on the question whether the Constitution vests the President with an inherent
power to exercise an item veto. Certain commentators at that time had advanced
the proposition that the President did indeed have such inherent constitutional
power. See Steven Glazier, Reagan Already Has Line-Item Veto, WALL ST. J., Dec.
4, 1987, at 14, col. 4. After exhaustive study, the Justice Department reluctantly
concluded that the proposition was not well-founded and that the President could
not conscientiously attempt to exercise such a power. I suspect that many of the
Members of this body can recall how fervently President Reagan longed to exercise
a line item veto authority, and during my time in government, I had no task less
welcome than advising him against it. The opinion of the Office of Legal Counsel
is publicly available at 12 Op. Off. Legal Counsel 128 (1988).

In April of 1996, Congress enacted the Line Item Veto Act of 1996, which author-
ized the President to “cancel” certain spending and tax benefit measures after he
had signed into law the bill in which they were contained. Shortly thereafter, I was
retained, along with Lloyd Cutler, Alan Morrison, Lou Cohen, and Michael David-
son, to represent Senators Byrd, Moynihan, and Levin, and Congressmen Waxman
and Skaggs to challenge the constitutionality of the Line Item Veto Act. Although
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the district court invalidated the Act, the Supreme Court held that the Members
of Congress lacked standing to litigate their constitutional claims. Adjudication of
the Act’s constitutionality would therefore have to await the suit of someone who
had suffered judicially cognizable injury resulting from an actual exercise of the
President’s statutory cancellation power. See Raines v. Byrd, 521 U.S. 811 (1997).
That did not take long.

Less than two months after the Supreme Court’s decision in Raines, President
Clinton exercised his authority under the Line Item Veto Act to cancel “one item
of new direct spending” in the Balanced Budget Act of 1997, which had the effect
of reducing the State of New York’s federal Medicaid subsidies by almost $1 billion.
I represented the City of New York and certain healthcare associations and pro-
viders, which lost many millions of dollars in federal matching funds as a direct re-
sult of the President’s cancellation, in a suit challenging the constitutionality of the
Line Item Veto Act. The Supreme Court struck down the Line Item Veto Act, con-
cluding that “the Act’s cancellation provisions violate Article I, §7, of the Constitu-
tion.” Clinton v. City of New York, 524 U.S. 417, 448 (1998). The Clinton case con-
trols the analysis of the constitutionality of the Legislative Line Item Veto Act of
2006, and so an extended discussion of the case is warranted.

The Line Item Veto Act of 1996 provided that the President may “cancel in whole”
any (1) “dollar amount of discretionary budget authority,” (2) “item of new direct
spending,” or (3) “limited tax benefit” by sending Congress a “special message” with-
in five days after signing a bill containing the item. 2 U.S.C. §691(a). Cancellation
took effect when Congress received the special message. 2 U.S.C. §691b(a).

The Act defined “cancel” as “to rescind” (with respect to any dollar amount of dis-
cretionary budget authority) and to “prevent . . . from having legal force or effect”
(with respect to items of new direct spending or limited tax benefits). Id. §691e(4).
The purpose of the term and its definition was to make it clear that the President’s
action would be permanent and irreversible: “The term ‘cancel’ was specifically cho-
sen, and is carefully defined. . . . The conferees intend that the President may use
the cancellation authority to surgically terminate federal budget obligations.” H.R.
REP. NoO. 104-491, at 20 (1996) (Conf. Rep.) (emphasis added). For taxes, cancella-
tion mandated “collect[ion of] tax that would otherwise not be collected or . . .
denlial of] the credit that would otherwise be provided.” Id. at 29.

In order to restore a canceled item, Congress had to pass a “disapproval bill,” 2
U.S.C. §§691d, 691e(6), and the Act provided for expedited consideration of such dis-
approval bills. 2 U.S.C. §691d. But a disapproval bill was a new law, which had
to be passed by both Houses and presented to the President in the manner pre-
scribed by Article I, Section 7, of the Constitution.

In striking down the Line Item Veto Act of 1996, the Supreme Court in Clinton
concluded that vesting the President with unilateral power to “cancel” a provision
of duly enacted law could not be reconciled with the “‘single, finely wrought and
exhaustively considered, procedure’ “established under Article I, Section 7 for enact-
ing, or repealing, a law—bicameral passage and presentment to the President. 524
U.S. at 439-40, quoting INS v. Chadha, 462 U.S. 919, 951 (1983). As the Court ex-
plained, Article I, Section 7 “explicitly requires that each of . . . three steps be
taken before a bill may ‘become a law.” “: “(1) a bill . . . [is] approved by a majority
of the Members of the House of Representatives; (2) the Senate approve[s] precisely
the same text; and (3) that text [is] signed into law by the President.” 524 U.S. 448.
And if the President disapproves of the Bill, he must “reject it in toto.” “Id. at 440,
quoting 33 WRITINGS OF GEORGE WASHINGTON 96 (J. Fitzpatrick ed., 1940).

President Clinton’s cancellation, however, “prevented one section of the Balanced
Budget Act of 1997 . . . ‘from having legal force or effect,” “while the remaining pro-
visions of the Act “continue to have the same force and effect as they had when
signed into law.” 524 U.S. at 438. Accordingly, the Court concluded that “cancella-
tions pursuant to the Line Item Veto Act are the functional equivalent of partial
repeals of Acts of Congress that fail to satisfy Article I, §7.” Id. at 444.

The Legislative Line Item Veto Act of 2006, in contrast, is framed in careful obedi-
ence to Article I, Section 7 and to the Supreme Court’s teaching in Clinton. The
President is not authorized by the bill to “cancel” any spending or tax provision, or
otherwise to prevent such a provision “from having legal force or effect.” To the con-
trary, the purpose of H.R. 4890, as President Bush put it in proposing the legisla-
tion, is simply to “provide a fast-track procedure to require the Congress to vote up-
or-down on rescissions proposed by the President.” Message of President George W.
Bush to the Congress, March 6, 2006. Thus, any spending or tax provisions duly
enacted into law remains in full force and effect under the bill unless or until it
is repealed in accordance with the Article I, Section 7 process—bicameral passage
and presentment to the President.
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To be sure, H.R. 4890 would authorize the President to “defer” or “suspend” (here-
inafter “defer”) execution of the spending or tax provision at issue for up to 180 cal-
endar days from the date that the President transmits his rescission proposal to
Congress. But the President would also be authorized to terminate the deferral “if
the President determines that continuation of the deferral would not further the
purposes of this Act.” H.R. 4890, 109th Cong. §§ 1021(e)(2), 1021(f)(2) (2006).1 At the
end of the deferral period—which, again, cannot exceed 180 days—the President
would be required to make the funds or tax benefits available. The purpose of this
deferral authority, obviously, is simply to allow the Congress adequate time to con-
sider the President’s rescission proposals and to vote them up-or-down.

The congressional practice of vesting discretionary authority in the President to
defer, and even to decline, expenditure of appropriated funds has been commonplace
since the beginning of the Republic, and its constitutionality cannot seriously be
questioned. Indeed, the First Congress enacted at least three general appropriations
laws that appropriated “sum[s] not exceeding” specified amounts for the govern-
ment’s operations. See Act of Sept. 29, 1789, ch. 23, §1, 1 Stat. 95; Act of Mar. 26,
1790, ch. 4, §1, 1 Stat. 104; Act of Feb. 11, 1791, ch. 6, §1, 1 Stat. 190. See Ralph
S. Abascal & John R. Kramer, Presidential Impoundment Part I: Historical Genesis
and Constitutional Framework, 62 GEO. L.J. 1549, 1579 (1974). By appropriating
sums “not exceeding” specified amounts, Congress gave the President discretion to
spend less than the full amount of the appropriation, absent some other statutory
restriction on that discretion. See, e.g., H.R. Rep. No. 1797, 81st Cong., 2d Sess. 9
(1950) (“Appropriation of a given amount for a particular activity constitutes only
a ceiling upon the amount which should be expended for that activity.”)

The First Congress also enacted laws providing for “lump-sum” appropriations—
that is, appropriations for the operation of a department that do not specify the par-
ticular items for which the funds were to be used. The President was thereby given
discretion not only with respect to the amount of the appropriated sum that would
be spent, but also with respect to its allocation among authorized uses. Cincinnati
Soap Co. v. United States, 301 U.S. 308, 322 (1937) (“Appropriation and other acts
of Congress are replete with instances of general appropriations of large amounts,
to be allotted and expended as directed by designated governmental agencies.”). As
the Supreme Court has noted, “a fundamental principle of appropriations law is
that where Congress merely appropriates lump-sum amounts without statutorily re-
stricting what can be done with those funds, a clear inference arises that it does
not intend to impose legally binding restrictions.” Lincoln v. Vigil, 508 U.S. 182, 192
(1993) (internal quotation marks omitted). And the constitutionality of such lump-
suISn appropriations “has never been seriously questioned.” Cincinnati Soap Co., 301
U.S. at 322.

Congress has typically enacted lump-sum appropriations when Executive Branch
discretion and flexibility were viewed as desirable, particularly during periods of
economic or military crisis. See Louis Fisher, Presidential Spending Discretion and
Congressional Controls, 37 LAW & CONTEMP. PrROBS. 135, 136 (1972). During the
Great Depression, for example, Congress granted the President broad discretion to
“reduce . . . governmental expenditures” by abolishing, consolidating, or transfer-
ring Executive Branch agencies and functions. Act of Mar. 3, 1933, ch. 212, §16,
47 Stat. 1517-1519 (amending Act of June 30, 1932, ch. 314, §§401-408, 47 Stat.
413-415)). All appropriations “unexpended by reason of” the President’s exercise of
his reorganization authority were to be “impounded and returned to the Treasury.”
47 Stat. 1519.

In 1950, Congress vested the President with general authority to establish “re-
serves”—that is, to withhold the expenditure of appropriated funds—in order “to
provide for contingencies, or to effect savings whenever savings are made possible
by or through changes in requirements, greater efficiency of operations, or other
[post-appropriation] developments.” General Appropriation Act, 1951, ch. 896,
§1211, 64 Stat. 765-766. Similarly, the Revenue and Expenditure Control Act of
1968, Pub. L. No. 90-364, §§202(a), 203(a), 82 Stat. 271-72, authorized the Presi-
dent to reserve as much as $6 billion in outlays and $10 billion in new obligation
authority, with no restrictions on the President’s discretion regarding what spending
to reduce. §§202(b), 203(b), 82 Stat. 272. See also Second Supplemental Appropria-
tions Act, 1969, Pub. L. No. 91-47, §401, 83 Stat. 82; Second Supplemental Appro-
priations Act, 1970, Pub. L. No. 91-305, §§ 401, 501, 84 Stat. 405-407.

And in the Impoundment Control Act of 1974 (ICA), 2 U.S.C. 681 et seq., Congress
distinguished between two forms of impoundment: deferrals (delays in spending dur-
ing the course of a fiscal year, or other period of availability) and rescissions (perma-
nent withholdings of spending of appropriated funds). See 2 U.S.C. 682(1), 682(3).
While generally authorizing the President to carry out deferrals, see 2 U.S.C. 684
(1982), the Act prohibited the President from engaging in unilateral rescissions. In-
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stead, it authorized the President to propose rescissions to Congress under a mecha-
nism for expedited legislative consideration. 2 U.S.C. 683 (1982).

In sum, when Congress has passed lump-sum appropriations bills, or when it has
given the President general authority to reduce government spending below appro-
priated levels, Congress has largely freed the President to exercise his own judg-
ment regarding which spending programs to reduce and how much to reduce them.
And while the scope of authority vested in the President has varied in response to
changing legislative judgments about the need for Executive Branch discretion, the
extent of the Executive’s spending discretion has always been regarded, both by
Congress and by the courts, as a matter for Congress itself to decide through the
legislative process.

The Supreme Court in Clinton acknowledged Congress’s venerable and non-
controversial practice of vesting the President with “broad discretion over the ex-
penditure of appropriated funds,” but it concluded that the President’s cancellation
power under the Line Item Veto Act crossed the constitutional line between discre-
tionary spending authority and lawmaking: “The critical difference between [the
Line Item Veto Act] and all of its predecessors . . . is that unlike any of them, this
Act gives the President a unilateral power to change the text of duly enacted stat-
utes.” 524 U.S. at 446—-47. In contrast, nothing in the Legislative Line Item Veto
Act of 2006 even arguably grants the President the unilateral power to change the
text of a duly enacted statute. Indeed, the deferral authority that would be vested
in the President under the bill is actually narrower than the spending discretion
that Congress has accorded the President on numerous occasions throughout the
Nation’s history. Again, a deferral under the Bill can last no more than 180 cal-
endar days, and immediately thereafter the President is obliged to execute the
spending or tax provision for which he has unsuccessfully sought congressional re-
scission. The possibility that the appropriation authority could lapse during the pe-
riod in which spending has been deferred is of no constitutional moment, as the his-
torical precedents described above make clear.

The constitutional validity of the President’s deferral authority under H.R. 4890
can be brought into sharper focus by hypothesizing an appropriations statute in
which each individual spending or tax benefit item is accompanied by its own spe-
cific proviso authorizing the President to defer its execution for up to 180 days pend-
ing congressional resolution of a presidential rescission proposal. Surely no one
would question the constitutional authority of Congress to condition the expenditure
or obligation of federal funds in this matter. The bill would merely make such presi-
dential deferral authority generally applicable rather than specifically targeted. And
it is clear that the President’s deferral authority under H.R. 4890 would act only
as a default rule, for nothing in the bill purports to prevent Congress from deter-
mining that the President’s deferral authority shall not apply to a particular spend-
ing or tax benefit measure or any portion thereof in the future. See Raines, 521 U.S.
at 824 (Congress may “exempt a given appropriations bill (or a given provision in
an appropriations bill) from the Act.”).

The short of my testimony is this: The Supreme Court’s decision in Clinton recog-
nizes and enforces the constitutional line established by Article I, Section 7, between
the power to exercise discretion in the making, or unmaking, of law and the power
to exercise discretion in the execution of law, which in the spending context has his-
torically included the power to defer, or to decline, expenditure of appropriated
funds. Congress cannot constitutionally vest the President with the former, but it
can the latter, and has done so repeatedly throughout our Nation’s history. In my
opinion, the powers granted the President under the Legislative Line Item Veto Act
of 2006 fall safely on the constitutional side of that line.

Again, Mr. Chairman, I appreciate this opportunity to share my views with the
Subcommittee.

1 Continuing to defer execution of a spending or tax provision after a rescission
proposal is voted down by one or both Houses of Congress would presumably not
further, except in the most unusual of circumstances, the purposes of the Act. Statu-
torily requiring or triggering termination of the deferral, however, on a negative
vote on the President’s rescission proposal in either House of Congress would raise
a serious constitutional issue under Chadha, which held that any action by Con-
gress that has “the purpose and effect of altering the legal rights, duties, and rela-
tions of persons . . . outside the Legislative Branch” is a legislative action that
must conform to the bicameralism and presentment requirements of Article I, Sec-
tion 7, of the Constitution. INS v. Chadha, 462 U.S. 919, 952 (1983). As framed in
the bill, however, the deferral provisions would not raise this concern under Chadha
even if the President felt bound in good faith (as he presumably would) to terminate
any deferral at the moment that either House voted down his rescission proposal.
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Mr. CHABOT. We appreciate all the witnesses’ testimony. The
Members of this panel up here now will have an opportunity to ask
questions and we will try to stay within the 5-minute rule, as well,
and I recognize myself for that purpose at this time.

Congressman Ryan, let me start with you, if I can. In your writ-
ten testimony, you state that the current rescission procedures in
the Impoundment Control Act of 1974 have been largely ineffective
at controlling Congressional spending. How would your bill encour-
age greater fiscal restraint and prevent wasteful spending?

Mr. RYAN. In one major way. Congress couldn’t ignore it. The
President can send a rescission authority. Let’s just assume we
have divided Government. We’ve had these requests before. Presi-
dent Reagan sent to Congress a large rescission request. Congress
just ignored it. Under this system, Congress can’t ignore it. Con-
gress has to act on it and deliberate. Congress will have the final
say so with a majority vote in both Houses, but Congress will have
to act on these rescission requests within 10 days of introduction.

Mr. CHABOT. Thank you very much.

Congressman Kennedy, let me move to you at this point, if I can.
As you note in your testimony, your proposed constitutional amend-
ment has the advantage of clearly being constitutional. Could you
please amplify your remarks on how your approach would differ
from the line item veto that was found unconstitutional in the
Clinton case, as we have previously referred to, as well as the line
item veto that we’re referring to here today, the act?

And then, finally, Congressman Phil English had talked to me a
number of times over the years about his line item veto, and I
think Congressman Andrews also had one, and I believe Bill Ar-
cher had one years ago, as well. Is yours along those lines or are
there differences, and if you don’t know, we can follow up on that
later.

Mr. KENNEDY. Well, Chairman, I don’t really understand the key
differences between some of the other ones you mentioned, but let
me just say relative to the Clinton veto power that was set aside
by the Supreme Court, this, being a constitutional amendment,
therefore would be constitutional, but the difference is that it lets
you reach within the non-legislative text of the bill and instead of
having to veto a whole category, can dip down and more easily find
the specific item to veto. So it has that improvement for really tar-
geting the need to control spending, which I think is also shared
in Congressman Ryan’s proposal, as well.

The difference, I think, was really outlined by Mr. Cooper.
Whereas under this constitutional amendment, once the President
vetoes it, it is vetoed and no longer would have effect, Congress
would have to act in order for that to be put back into place, would
have to pass new legislation, whereas under Congressman Ryan’s
approach, there would be still the need for Congress to act or, in
fact, the spending item to be terminated, and that would be the key
differences between Congressman Ryan and my own.

Mr. CHABOT. Thank you very much.

Ms. Firvida, let me turn to you, if I can. In your written testi-
mony, you argued that a line item veto might have little budgetary
effect. Is it your position that such savings, regardless of their size
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relative to an admittedly astronomical Federal budget, are just not
worth having?

Ms. FirRvVIDA. No. I think the point that we are trying to make
is that it is not worth assuming the risk of violating the Constitu-
tion, especially when the savings are so limited. It is never justified
to, of course, pass an unconstitutional act, but especially when
what is before you is balancing a proposal that might present these
constitutional questions and you are looking at limited savings,
that should really give everyone pause.

In addition, there already exists many constitutional means of
reducing the deficit. For example, the President easily could veto
bills, but for reasons that I would not want to get into because I
don’t know what they are, he does not. Certainly, Congress in its
rulemaking capacity could reinstate some budget rules that were
very effective in the mid-1990’s and were not declared unconstitu-
tional, like the pay-go rule, and that would result also in greater
savings.

So there’s any number of constitutional tools available that we
know save more money than this one, and this one may present
constitutional issues and may not save that much money.

Mr. CHABOT. Thank you, and let me conclude with you, Mr. Coo-
per, in the time that I have remaining. I think you’ve had the op-
portunity to review in the Congressional Research Service their cri-
tique of this particular piece of legislation. Could you comment on
two issues that were raised in that report? One, should there be
a limitation on the President’s ability to submit multiple rescission
requests with respect to a single item of spending? And second, is
the President’s 180-day hold on funds automatically terminated
upon Congress’s rejection of the President’s rescission request?

Mr. CoOPER. First, with respect to your first question, it’s not al-
together clear to me that the President would have authority to
submit a second or serial rescission proposal with respect to the
same item. The statute doesn’t prohibit that, but it certainly
doesn’t explicitly authorize it and it’s—I think it could be inter-
preted as being possibly inconsistent with the general purpose of
this measure.

But assuming that the President would have discretion to submit
such serial proposals, whether or not Congress should prevent that
from happening, it seems to me that is entirely up to Congress as
a matter of policy. I think Ms. Firvida has identified some sce-
narios under which a willful President could abuse the authorities
that this statute affords to him in a method that—in a manner
that a limit on the President’s ability to send serial proposals
would prevent.

By the same token, one might be able to envision a situation in
which a President would be perfectly in good faith, even after, say,
a body in Congress had negatively voted on one of his rescission
proposals, to resubmit it, and that would be if some unusual cir-
cumstance took place to change the—possibly change the legislative
attitude with respect to that matter.

Mr. CHABOT. Okay. Thank you very much. My time has expired.

The gentleman from New York is recognized for 5 minutes.

Mr. NADLER. Thank you. Congressman Ryan, you talked about
the abuse where we never have the opportunity to vote on things
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because they’re put in at the last moment in the conference Com-
mittee and we can only vote yes or no. But isn’t the simple way
to fix that to amend the rules of the House so that you can—so
that, in fact, our rules are followed, which they haven’t been be-
cause theyre waived all the time, and the conference Committee
can only deal with conferenceable items, that is, items where the
two Houses differ——

Mr. RYAN. Yes.

Mr. NADLER [continuing]. And that nothing can be put in that
wasn’t in one House or the other at that point?

Mr. RyaN. I think there are a number of things we can do to ad-
dress those issues. We call these air-dropped earmarks. That is
something that wasn’t in the House or the Senate——

Mr. NADLER. Air dropped?

Mr. RYAN. Yes.

Mr. NADLER. So why don’t we just prohibit air drops, period,
never mind earmarks in the conference——

Mr. RyAN. Because I think there are situations that arise where
Congress needs to maintain its discretion. And we are not talking
about just appropriation bills. We are talking about tax legislation,
we are talking about authorization legislation where new evidence
may come to light—when you pass a bill through the House and
the Senate and go to conference, that can take an entire year. Con-
gress probably, I believe, needs to have the discretion to be able to
address circumstances that occur in those times in conference re-
ports.

Mr. NADLER. Let me just say——

Mr. RYAN. To ban the ability of Congress to put something in a
conference report——

Mr. NADLER. Let me just say I disagree with you. We break those
rules routinely, but we shouldn’t, and I think if something hap-
pens, you should go back to the House and the Senate.

Second question, Congressman Kennedy. Your testimony is that
we shouldn’t be surprised that the spending is projected to reach
an all-time high of $23,000 per household with $3,800 to be bor-
rowed, but given what Congressman Scott pointed out, that the
earmarks, which is what you’re talking about, are less than 1 per-
cent of the budget, isn’t this a red herring, as if the earmarks are
really a substantial part of the deficit case when the real problem
is either that we're overall spending too much or that we’re, not
with earmarks but overall, or that our tax cuts are too high? In
other words, if you took care of all these earmarks, you're dealing
with 1 percent of the problem.

Mr. KENNEDY. I would agree with what Congressman Ryan said
before, that there’s a cultural issue there that says, are you for
more spending or are you for less spending, that it would have a
chilling effect on some of the non-earmarked ones where they just
wouldn’t bring it forth.

You brought up some other budget control measures that we
ought to be looking at it in terms of identifying who has requested
an earmark and those other things.

Mr. NADLER. We should.

Mr. KENNEDY. But if you look at, for example, the impoundment
authority, really, the line item veto is kind of impoundment author-
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ity on a diet. We need to make sure that when you’re looking at
which way do the rules tilt, do they tilt toward more spending or
less spending, that it is putting some constraints——

Mr. NADLER. Okay. I hear your answer——

Mr. KENNEDY [continuing]. On spending and this is a step in the
right direction

Mr. NADLER. Let me just say that I think the rules should not
tilt toward more spending or less spending. The rules should tilt
toward transparency. People should vote for Congressmen they
want to who will do more or less spending, as the people want. The
President, ditto. And it ought to be transparent and Congressmen
ought to be able to vote on these things and not have them air-
dropped into conference reports at the end. The rules should not
tilt, because when the rules tilt one way or another, you are inhib-
iting the democratic ability, with a small “d”, of people to get what
they want out of Congress and the President.

Mr. KENNEDY. In

Mr. NADLER. That’s not a question, it’s a statement, because 1
want to ask a few more questions.

Ms. Firvida, could you discuss briefly the kinds of programs that
might be vulnerable under this legislation? Is it limited to ear-
marks in appropriations bills?

Ms. FirvIiDA. No. This extends current rescission authority to a
far broader set of spending programs, including entitlement pro-
grams like the SCHIP program, like the food stamps, other pro-
grams that—anything, essentially, that is reauthorized after the
enactment of this line item veto would be subject to that power as
long as it had some budgetary effect. In other words, it would not
even have to result in new spending. It would not need to be a new
benefit.

Mr. NADLER. Right. So it would just tilt the power to the Presi-
dent in that. How could this bill be applied in the tax arena, Ms.
Firvida?

Ms. FIRVIDA. There are provisions here that would get to some
targeted tax breaks. However, the term is so narrowly defined—for
the benefit of fewer than 100 individuals—that almost no tax ben-
efit, if it was carefully crafted by the appropriate Committees
would ever meet that definition. And, in fact, we know that the
Joint Committee on Taxation analyzed this very definition, which
was in the veto of ’96, and stated that it was so vague and poorly
defined, it was problematic.

Mr. NADLER. Let me ask Congressman Ryan the last question I'll
have time to ask, which may illustrate what Ms. Firvida was just
saying. In your bill, Congressman, you have on page 15 two provi-
sions. You say, the term targeted tax benefit means any revenue
losing provision that provides a Federal tax deduction, credit, ex-
clusion, or preference to 100 or fewer beneficiaries, et cetera. And
then a few lines down, you say, a provision shall not be treated as
described in the paragraph I just read if the effect of that provision
is that all persons in the same industry or engaged in the same
type of activity receive the same treatment. That sounds wonderful.

However, a special tax benefit given to the oil industry, it is
given to fewer than 100 beneficiaries because there are less than
100 large oil companies. There are, in fact, five or six of them. And
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yet if ExxonMobil and Shell were treated the same way, or engaged
in the same type of activity and received the same treatment, it
would seem that a special tax break that would be given only to
the five big oil companies or to the—well, to the five big oil compa-
nies or to the entire industry——

Mr. RYAN. Sure.

Mr. NADLER [continuing]. Would not be subject to the line item
veto.

Mr. RyaN. No

Mr. CHABOT. The gentleman’s time has expired, but you can an-
swer the question.

Mr. RYAN. No, ExxonMobil has thousands of shareholders. Those
tax benefits would accrue to all those shareholders, so it wouldn’t—
this doesn’t limit it to, say, five oil companies—individual people,
taxpayers, shareholders.

Mr. NADLER. But the benefit

Mr. RYAN. A tax benefit like that——

Mr. NADLER. But the benefit goes to the company, not to the in-
dividuals.

Mr. RYAN. No, the way our legislative counsel—the intention of
this and our interpretation of this is that we are talking about indi-
viduals. It would not apply in a case like that where you're talking
about, say, five companies. We're talking about individuals.

Mr. NADLER. That’s not what it says.

Mr. RYAN. As a Member of Ways and Means, I can tell you, there
are tax laws that pass that accrue to small numbers of individual
taxpayers. Those are the targeted types of tax breaks that we'’re
talking about.

Mr. NADLER. But it doesn’t say individuals. It says beneficiaries.

Mr. RyaN. That is what—that is the intention and our interpre-
tation of that language.

Mr. CHABOT. The gentleman’s time has expired. Never argue
with a Member of the Ways and Means Committee on a tax issue.

Mr. NADLER. Whether he is right or wrong.

Mr. CHABOT. Whether he is right or wrong is right. [Laughter.]

The gentleman from Arizona, Mr. Franks, is recognized for 5
minutes.

Mr. FRANKS. Thank you, Mr. Chairman. You know, there was
some previous discussion related to the tax breaks that passed in
this Congress as having a negative effect, and it just occurred to
me that that debate is really over, given the fact that we have
nearly $100 billion more in revenues than we did prior to those tax
breaks. I just—it occurs to me that that’s the way that we really
affect the deficit, is to spur the economy to greater productivity and
greater tax revenue.

Having said that, Ms. Firvida in her testimony said that a line
item veto might have little budgetary effect and cites as evidence
the fact that President Clinton only effected savings of about $600
million over 5 years with his use of the line item veto. Of course,
the Wall Street Journal and others have said that it might do a
lot more. But none of these really amounts to anything more than
$2 or $3 billion. But you have given testimony that you think that
the ancillary effects could be significantly more than that. Could
you just go ahead and reexpand on that a little?
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Mr. RyYaN. Sure. Two points I would make. Number one, there
are a lot more earmarks these days than there were in those days.

Number two, it depends on the President. It depends on who the
President is and how aggressive they want to go after individual
line item spending provisions, tax provisions. If the President is ag-
gressive and pursues this aggressively, the President can save bil-
lions of dollars. If the President chooses not to use it, he can’t.

One more point on this, on foods like SCHIP and things like
that. Congress will have the final say so. If Congress passes a
broad-based program like refundable tax credit for low-income tax-
payers, if they pass SCHIP for health care for low-income children,
that’s a bill Congress passes. If the President tries to veto that,
Congress by a simple majority will rescind that veto.

So again, I do not believe this tips the power in the hands of the
President. This preserves the power of the Congress, but it gives
the President and the Congress the ability to go after wasteful
spending items with a scalpel instead of a meat axe and vetoing
an entire piece of legislation.

Mr. KENNEDY. And if I may add, if you take the Clinton example
as the only case you are looking at, I think the number is close to
$2 billion. But again, you have got a comparison there from a Re-
publican Congress versus a Democrat President. If you had the re-
verse of that, you might see that there might be a dramatically
higher impact from having this power.

Mr. RYAN. Good point.

Mr. FRANKS. Congressman Kennedy, let me just ask you, then,
constitutional amendments are pretty notoriously difficult to pass
and certainly you have the advantage, once it passed, the constitu-
tional argument goes away because it becomes part of the Constitu-
tion itself. Having said that, do you favor the passage of H.R. 4890
along with the effort to pass your constitutional amendment?

Mr. KENNEDY. I absolutely favor the proposal that Congressman
Ryan has put forth, but I would also suggest that if you look at the
impoundment authority that the President had for 200 years, it
would grant far broader ability for the President to control spend-
ing than even what Congressman Ryan is proposing. That would
be something that was within our power to rescind what we took
away from the President that he had for 200 years as part of the
1974 Budget and Impoundment Act and something, if we are not
going to go the full length of a constitutional amendment, some fur-
ther step that we ought to be taking to keep control of spending.

Mr. FRANKS. Maybe just to expand that, would your constitu-
tional amendment apply only to discretionary spending or could the
President use it, the authority, to strike new mandatory spending
or perhaps ongoing mandatory spending related to the so-called en-
titlements and the special interest tax breaks, and if so, how does
it differ from Congressman Ryan’s bill?

Mr. KENNEDY. My interpretation of it is that it would apply to
both discretionary as well as mandatory. As crafted, though, Con-
gressman Ryan’s goes further in having the ability to reach into
specific tax proposals and rescind those, as well.

Mr. FrRANKS. Thank you. Mr. Cooper, I might get this last ques-
tion with you, sir. You indicate that the fact that an appropriation
authority of this type could lapse during the 180-day period in
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which the President is authorized to defer spending is of, quote,
“no-constitutional moment.” Can you give the less intelligent
among us a little explanation of that?

Mr. COOPER. I am happy to try to do that, Congressman. The
central point of my testimony is that Congress has throughout his-
tory given the President the power not to spend. And when he
doesn’t spend, the money doesn’t leave the Treasury. And so the
basic proposition is that if through operation of this mechanism
Congress, with eyes wide open, created a mechanism through
which the President through the good faith exercise of his discre-
tionary powers ends up suspending a spending measure while Con-
gress is considering it and the authority to spend expires during
that period, it is the equivalent of the President simply exercising
his discretion which Congress could give him not to spend at all.
That’s the reality of it.

The difference is this. The President could spend—could exercise
his discretion, which this body would give him, to spend right up
until that moment. That was not true under the Line Item Veto
Act. After the President canceled the law on the sixth day, he could
not change his mind. The only thing that could change that was
this body passing a new law. Here, the President has that author-
ity right up until this body acts to rescind the statute, if it decides
to do that, or by operation of the spending provision itself, the au-
thority lapses. But either way, the law is in place. It’s in full force
and effect.

Mr. CHABOT. The gentleman’s time has expired.

Mr. FRANKS. Thank you, Mr. Chairman.

Mr. CHABOT. Thank you. The gentleman from Virginia, the man
with the charts, Mr. Scott, is recognized for 5 minutes.

Mr. Scort. Thank you. Thank you, Mr. Chairman. Mr. Chair-
man, we keep talking about the President can only sign or veto. He
can actually veto and resend the bill back with instructions, like
I told you I wasn’t going to sign a bill with more than $100 billion
in it. You sent it $110. Here is a veto. Get $10 billion out and I
will sign it. Or, he can say, I will sign it with these provisions not
in it. Just give the message back and you are essentially right back
where we are if one of these things had passed. So he can do pretty
much, if the President really wanted to get tough on the budget,
then create this purple line up here, as President Clinton did,
vetoing it, even closing down the Government if you keep sending
back stuff he’s not going to sign, or you can just sign what’s sent
to you and get that red line.

Let me ask a question. Mr. Ryan, you say he could line item veto
the narrow special interest tax cuts. What about a big, fat, irre-
sponsible tax cut? [Laughter.]

Mr. RyaN. If it’s a big, fat, irresponsible tax cut that applies to
100 or fewer beneficiaries, the answer is yes. If it’s a big, fat, irre-
sponsible tax cut that he did sign into law that applies to more
than that, the answer is no. I just wanted to be clear with you.

Mr. ScorT. I'm sorry. He could not veto a big, fat, irrespon-
sible—

Mr. RyaN. Well, he can veto an entire tax bill. He wouldn’t be
able to line item an individual tax cut within a tax bill that applied
to more than 100 beneficiaries. Shareholders are beneficiaries——
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Mr. ScoTT. Just to be clear, if he gave—if we sent up there a pro-
vision that had a tax cut just for ExxonMobil, nobody else

Mr. RYAN. Well, remember, ExxonMobil has shareholders. It’s a
publicly-traded company.

Mr. Scort. Okay. So he couldn’t line item that. So Exxon——

Mr. RyYAN. I don’t know how you would write—I literally would
not know how you would write a tax cut to apply to just
ExxonMobil unless you literally put in law only ExxonMobil gets
this tax cut.

Mr. ScoTT. You can do it that it applies

Mr. RYAN. I write a lot of tax bills, I can tell you.

Mr. ScOTT [continuing]. To only those oil companies with reve-
nues over—with profits more than $40 billion. It would only apply
to ExxonMobil. They get the big fat tax cut. That would be okay.
He couldn’t touch it because they’ve got more than 100 share-
holders.

Mr. RyAaN. Well, if you're passing a tax bill like that, then you’d
pass a tax cut for ExxonMobil. Congress would have to pass that.
Then the President would have to sign that. You basically would
have that power to veto it by signing it or not signing it in the first
place.

Mr. ScotT. If it was just part of the bill. When you talk about
these earmarks and the fact that they cost $20-some-billion, a lot
of the earmarks are earmarks that out of the $300 million, $1 mil-
lion goes to this project. That is a million-dollar earmark. If you
didn’t have that earmark, you would still have the $300 million, so
you didn’t save any money or spend any money more than would
be spent, is that right?

Mr. RYAN. Sure. In your example, yes. I think the issue at stake
here is the culture of Congress and a culture that is growing
where, to borrow a phrase from a Senator from Oklahoma, ear-
marks are the gateway drug to more spending. I think earmarks
and the proliferation of earmarks are

Mr. ScoTT. The point I am making, just——

Mr. RYAN [continuing]. Putting a bias toward much, much higher
spending in Congress, and I think that bringing more transparency
and accountability to the earmarking process will do more than
just cut out wasteful earmarks. I think it will do a lot to bring
mored transparency and accountability to all of the dollars we
spend.

Mr. ScorT. Which means, in answer to my question, just because
you have an earmark did not mean you increased spending. If out
of the $300 million, $1 million goes to my special project

Mr. RYaN. If you got rid of the $1 million earmark, you would
then spend $299 million and you would reduce spending.

Mr. ScoTT. No, you would spend the $300 million and I just
wouldn’t be guaranteed at getting the first million.

Mr. RYaN. It depends on how you write it.

Mr. ScotT. That is how they are written a lot.

Mr. RyaN. Well, just to answer your question specifically, if
there’s a $300 million spending bill and there’s a $1 million ear-
mark in it, the President sends the rescission on the $1 million,
Congress passes that rescission, then you save $1 million and you
end up spending only $299 million.
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Mr. ScoTT. Does this bill allow you to reduce the spending, or
you have to eliminate the whole line? Do you have to eliminate the
whole line?

Mr. RYAN. I don’t understand the question.

Mr. ScoTT. Can you reduce the item, or do you have to just

Mr. RyaN. Oh, no, it is eliminate. Yes. You can’t change the
spending numbers. Right. You mean, so could you make the $1 mil-
lion a $500,000 earmark?

Mr. ScoTT. Yes.

Mr. RyAaN. No.

Mr. Scotrt. Okay. Ms. Firvida, you said you might actually in-
crease spending. What in the legislation would produce that result?

Ms. FIRVIDA. Well, it goes a little bit to this problem of the cul-
ture of spending that Congressman Ryan is talking about. The cul-
ture would change in the following way, and we already see this
in the State legislatures. The President, by simply threatening veto
action, can essentially exact a legislation tax from Congress and
say, I will not line item these particular projects or these important
compromises that you have reached in your bill as long as you give
me my spending priorities, and overall, spending increases because
the President gets his spending priorities and Congress continues
to maintain their spending priorities. This is a dynamic that is a
recipe for disaster and increased deficits.

Mr. CHABOT. The gentleman’s time has expired.

The gentleman from Florida, Mr. Feeney, is recognized for 5 min-
utes.

Mr. FEENEY. I thank all of you for your testimony.

Congressman Ryan, on your bill, since one Congress can’t bind
a future Congress, and even in Mr. Cooper’s testimony on page 13
he says that Congress may exempt any given appropriation bill or
a given provision from the act, I mean, theoretically, every appro-
priations bill we see in the future may contain some phrase that
basically says, you know, notwithstanding any provision of the
Congressional Impoundment or Control Act as amended by the
Ryan Act, the President is not able to rescind any spending in the
bill herein. I mean, is that a practical possibility?

Mr. RYAN. I don’t think, because that would be a rule change. I
don’t think that that would be a practical possibility because this
is a statutory change that gives the President the ability to pull out
specific items. Then Congress passes a rescission bill. And so Con-
gress will follow up with a new law that will rescind the taxing or
taxing:

Mr. FEENEY. Well, maybe Mr. Cooper understood my question.
Supposing we passed the Ryan Act tomorrow, and I am a cospon-
sor. I love the idea of what we are trying to get at here. But can’t
the next appropriations bill that comes down the pike just say, we
are exempted from the Ryan Act?

Mr. COOPER. I believe it could.

Mr. FEENEY. I think so. I think——

Mr. RyaN. Congress can always undo what it does.

Mr. FEENEY. Yes. I think that is the point of——

Mr. CoOPER. I don’t think this Congress could prevent a future
Congress from doing exactly like that. So the lesson of that point,
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it seems to me, is that any legislation depends upon the good faith
of all the branches.

Mr. FEENEY. Well, the Members are going to have to exercise
some self-discipline and say things like, we are not going to vote
for an appropriations bill that excludes ourselves from the Ryan
proposal.

Congressman Ryan, you said that you couldn’t veto a portion of
a spending item. On page three of the act, subsection (i), it says
the President could send a rescission message concerning the
amount of budgetary authority or the specific item of direct spend-
ing. That would imply to me, and maybe you will want to take a
look at the language as we move forward, the President theoreti-
cally could veto half of the bridge to nowhere as opposed to the
whole bridge to nowhere if we are not careful here. We need to de-
cide what exactly it would empower him to do.

Congressman Ryan, do you think that your bill, and for that
matter, Congressman Kennedy’s constitutional amendment, which
is also a great idea, do you think it might have a chilling effect,
talking about the culture in Congress, of people who are thinking
about building a museum to Groundhog Punxatawney Phil or a
bridge to nowhere or a railroad to nowhere? Do you think there
may be a sort of a chilling effect? My colleague from New York was
concerned about a road or a tunnel or a bridge built for a developer
in his district. Do you think somebody in Mr. Nadler’s position may
be happy to know that there’s one more whack at the apple, and
not only that, but Congress may, in fact, discipline itself knowing
that the President may pick on and outrage and embarrass the en-
tire proposal? Maybe both the Congressmen can comment on that.

Mr. RyaN. I believe it will have that effect because at the end
of the process, a Member is able to slip in a spending item which
doesn’t go through general order, doesn’t go through a hearing
process, doesn’t go through ordinary scrutiny, cannot be susceptible
to an amendment on the floor, and that is where a lot of the more
unjustifiable spending items occur. I think this will have the prac-
tical effect of embarrassing those things out because these items
may have to be voted on. The Member will have to go to the floor
to defend these things.

There are a number of points that are brought up, if I could just
quickly——

Mr. FEENEY. Well, I will tell you what. I will recognize you. This
is my time’s over, so I can get one more in.

Mr. RYAN. Yes.

Mr. FEENEY. Congressman Kennedy?

Mr. KENNEDY. You know, I would say the same thing. There is
a difference between having some talk show folks point out that
this is ridiculous as opposed to having the President with the big
light that shines on it saying that this is not a priority. So I do be-
lieve it would have a chilling effect. It would reach beyond just
those that he vetoed and call for more responsible spending.

Mr. FEENEY. Madison, when he describes the separation of pow-
ers, actually gives credit to Montesquieu, a French philosopher,
and even Publius, going back to Roman days. But separation of
powers, we don’t have three branches that do not interact. There
is a lot of gray and overlap. I would like to point out that this is
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certainly true in the spending area. I think Mr. Cooper’s entire tes-
timony is devoted to the overlap between the executive and the
Congress which appropriates.

I would like to point out and then get Mr. Ryan to comment on
my experience at the State level. Some 40 governors have some
version of a line item veto. I once got basically, in my view, held
hostage by a Senate President who refused to pass an appropria-
tions bill unless he had certain largess equivalent in the State of
Florida to bridges to nowhere. He had a bunch of them. I basically
picked up the phone when I was the Speaker of the House and told
the governor that we needed an appropriations bill and I was
stuck, being held hostage. I thought that some of these things were
jokes. Would he take a look at them?

My governor looked at him and he said, “You know, I think
they’re jokes, Speaker Feeney.” I said, well, what happens if I pass
this appropriations bill with these jokes in there? Will you veto it?
And he said, “Speaker, I'm not going to make a commitment to you.
That might be a little disingenuous. But I'll tell you, I think they're
jokes and I've got a good record of vetoing jokes.” It actually helped
the process move along. Otherwise, we might have had a long hot
summer not doing an appropriations bill. Me knowing that we had
one more whack at the things that Mr. Nadler was concerned about
in his district and in a lot of Congress has been—so, Congressman
Ryan, how else can this bill perhaps help the culture in Congress?

Mr. RYAN. The deferral question. This has been raised quite a
bit. It’s important to remember that the President has deferral au-
thority right now. He has a 45-day decision authority.

Why did we pick 180 days? We chose 180 days because we be-
lieve we have to have a calendar deadline. My preference was 30
legislative days. The reason I wanted to do that is because you
have to go over recesses. Often, we have large appropriation bills
that we pass at the end of the legislative session in the fall. Then
we go into recess. There’s Thanksgiving, Christmas, don’t come
back until January for a pro forma session for the State of the
Union. Then in February, we start legislating. You have to have
the ability to defer over those long recess periods. Otherwise, Con-
gress could just stall out the clock and over-wait, you know, outlast
the President’s deferral authority.

Now, I think that there are other ways of probably accomplishing
this. The more important point is once Congress acts, the Presi-
dent’s done. I mean, if Congress decides to spend the money, the
money’s spent. If they decide to rescind it, it’s rescinded.

I think a way of probably addressing this that I'm looking at is
limiting the amount of time in which after a bill is passed the
President could submit a rescission request to Congress. That’s
something I don’t have in the bill but something we’re looking at,
which is after a certain number of days—the President couldn’t
wait 100 days and defer and defer.

I also think there’s an important part of duplication. Mr. Cooper
mentioned our bill doesn’t have a provision expressly repealing or
preventing duplication. That is not the intention, to encourage du-
plication. I think that’s obviously something we could figure out.

The other thing that I think is really important are politics.
That’s the other mention. Can a President use leverage over a
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Member of Congress with this power? The President has all sorts
of ways of using leverage over a Member of Congress. If the Presi-
dent abuses this, it will be seen as that abuse and Congress will
act accordingly. President Clinton was repudiated with some of his
in the mil con bill in 1996.

So I believe that this is a tool that will be visible. It’s a tool that
the President can use to effect a culture of change and save tax-
payer dollars. And ultimately, at the end of the day, Congress will
have the final say so. If things are outright political, if things are
hostage-taking political events, Congress will have the ability to re-
pudiate that kind of activity, and I think in the end of the balance,
a good cause will be served.

Mr. CHABOT. The gentleman’s time has expired.

Before we get to the final questioner here, Mr. Van Hollen from
Maryland, the gentleman from New York is recognized for 2 min-
utes to ask a quick question and get a quick response from two of
the witnesses.

Mr. NADLER. Thank you. I'd like to ask Mr. Cooper and Ms.
Firvida the following question. Let’s assume that Congressman
Kennedy’s constitutional amendment were adopted or that Con-
gressman Ryan’s legislation were adopted. If a Congressional ma-
jority had the intention to do the following, could they do it? Let’s
assume you pass the budget and it said that, with respect to the
following 600 items, if any of these 600 items end up reduced, the
White House budget is hereby reduced by 80 percent. [Laughter.]

Would that be effective or would there be something constitu-
tionally stopping you? In other words, could the line item veto be
totally frustrated by what could become boiler-plate language in a
budget where the Congress said, well, here’s our list of things we're
worried about. You touch that, you have no budget for the White
House or for the Central Intelligence Agency or whatever. Would
that be constitutional? Is there anything that

Ms. FIRVIDA. For myself, I would say I would want to have more
time to consider that, but it certainly presents some—it’s a conun-
drum. That presents some curious questions.

Mr. COOPER. I, too, would [Laughter.]

I would appreciate more time to consider that more carefully, but
off the top of my head, I can’t think of a reason why that—I can’t
think of anything in the Constitution that would prevent that, and
I do think the Congress could much more, you know, in a much
more straightforward fashion exempt either items within an appro-
priations measure or the appropriations measure as a whole from
the reach of this bill in the future. That’s

Mr. NADLER. Or this constitutional amendment, in effect?

Mr. COOPER. No, no, it couldn’t do that.

Mr. NADLER. No, no, but under the constitutional amendment,
could it do what I just suggested, and as a practical matter, make
it impossible for a President to exercise the line item veto?

Mr. CooPER. I was focusing on Mr. Ryan’s proposal. Again, I
would want to think that through.

Mr. NADLER. Thank you.

Mr. CHABOT. Thank you very much.

The gentleman from Maryland, Mr. Van Hollen, is recognized for
5 minutes.
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Mr. VAN HOLLEN. Thank you. Thank you, Mr. Chairman. Thank
you and Mr. Nadler for holding this hearing. Thank you to all our
witnesses. I appreciate your testimony.

Let me just ask a couple of questions, if I could, with respect to
your proposal, Mr. Ryan, and first, let me just agree with many of
the comments that were made by Mr. Nadler with respect to the
air-dropping issue and the fact that if we were serious within our
institution, without any Presidential activity, we could pass some
rule changes that would address the many air drops in the middle
of conference, and I think you acknowledged that fact.

I am concerned about the ability of the President, who already,
of course, has lots more tools, but giving even more tools with re-
spect to the ability to exert political pressure on Members of Con-
gress, and I understand your argument about the self-correcting as-
pect of that over time. I am not sure of that.

But in that regard, let me ask you, as I understand your pro-
posal, there is no time limit with respect to when the President has
to submit. Why not? I mean, why let him—and second, if you could
address the issue of at least there is nothing in the bill that pro-
hibits the serial air-dropping by the President

Mr. RYAN. Sure.

Mr. VAN HOLLEN [continuing]. Of different provisions.

Mr. RYAN. Those are two suggestions that I think would be im-
provements to the bill. I think the serial issue, it wasn’t our inten-
tion to encourage it. We didn’t outright specifically prohibit it. Mr.
Cooper believes that it still may be prohibited, or he doesn’t know
if it’s prohibited or not. I think we should just explicitly prohibit
that you can’t duplicate rescission messages to Congress. That
would be an improvement in this bill, I think.

I also think the time limit—we ought to insert a time limit as
to when the President—how many days the President has to act,
to send a rescission message to Congress. I think that would be an
improvement in this bill, as well.

Mr. VAN HOLLEN. Good.

Mr. RYAN. Another question that a lot of people have mentioned
to me, appropriators especially, is what if the President sends 500
rescission requests. That is that many hours of debate. That is that
many considerations. That is that many bills. They could just tie
us up. I think that is a legitimate concern.

So I think we need to—we'’re looking at different ways of allow-
ing—either limiting the number of rescission messages the Presi-
dent can send to the Congress or allowing possibly some bundling
of these things. I think there are some pitfalls in the way we would
do that, but some bundling of these requests so that a President
couldn’t tie Congress up in the works. Those are the other concerns
that I think are very legitimate that have been raised where I
think we can make improvements in this bill.

Mr. VAN HOLLEN. Well, not just tie Congress up, but, I mean, the
political mischief that would be involved with sending up a series
of small bundles and negotiating on different,

Mr. RYAN. Sure. I think there are ways of fixing those.

Mr. VAN HOLLEN. It seems to me one bundle, maybe.

Let me ask you a question with the differential treatment here
with respect to appropriation provisions and tax breaks, and let me
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make sure I understand your bill. If the President wanted to essen-
tially use a veto over a tax break, the President could only do that
with respect to tax breaks that benefit ten or fewer——

Mr. RyAN. Right.

Mr. VAN HOLLEN. Is that right?

Mr. RYAN. Yes.

Mr. VAN HOLLEN. And then there’s even an exception to that if
they’re treated equally, is that right?

Mr. RYAN. Right.

Mr. VAN HOLLEN. But as I understand it, with respect to spend-
ing provisions, there is no such numerical limit, is that right?

Mr. RYAN. The intention——

Mr. VAN HOLLEN. Okay.

Mr. RYAN. No, I think I

Mr. VAN HOLLEN. Here’s my question. I mean, as I understand
it under this bill, if you passed a tax break that benefitted the 101
wealthiest people in this country, that would not be subject to Pres-
idential veto. But if you passed the SCHIP bill to help thousands
of families, low-income families, that would be eligible for it. And
if the objective here is deficit reduction, it seems to me I'm not sure
I understand the differential treatment.

Mr. RYAN. Because there is a big difference between tax law and
tax bills and spending law and spending bills. I think if you ex-
panded that tax policy—and believe me, I'm a Member of the Ways
and Means Committee who put this provision in there, not at the
request of the Ways and Means Committee, I'll tell you that—I be-
lieve that you could radically change Congress’s intent under the
entire tax law. If you widen the scope of this type of tax policy
where the President could veto that tax bill, you could substan-
{,)i?llly change the entire economic policy, the effect of the entire tax

ill.

It doesn’t work that way with spending. On spending, the Presi-
dent has to go after a line item program and that line item pro-
gram which Congress could choose to rescind or not to rescind af-
fects that program. It doesn’t affect the rest of the bill.

You see, tax policy affects other tax policy. It ripples through the
entire code and ripples through the entire economy. Spending pol-
icy affects that spending program and it doesn’t ripple through the
rest of the bill. Let’s say it’s SCHIP

Mr. VAN HOLLEN. Let me just, because I don’t know how much
time I’'ve got. I understand your argument, but if the—all right. Let
me ask it this way. Look, the President could wipe out the edu-
i:)ation funding, I understand, but your whole argument has

een——

Mr. RyaN. Okay. Let me——

Mr. CHABOT. Thirty seconds.

Mr. VAN HOLLEN. All right. Your whole argument has been that
Congress gets that extra bite at the apple.

Mr. RYAN. Yes. The Congress——

Mr. VAN HoOLLEN. If the President is going to exercise this au-
thority to affect thousands of taxpayers, as you said, he’s still got
to come back to the Congress. So why the differential treatment be-
tween programs——

Mr. RYAN. The point——
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Mr. VAN HOLLEN [continuing]. That help lots of low-income peo-
ple and——

Mr. RYAN. The point of this——

Mr. CHABOT. The gentleman’s time has expired, but the gen-
tleman can respond.

Mr. RYAN. The point of this is not to change radical policy
changes and give the President the power to go after radical policy
changes. The point is to go after pinpoint spending and pinpoint
tax cutting or tax increasing. That’s the point. So the point is to
go after line item individual items, not to radically change the pol-
icy of these bills, which is what you would do if you broadened that
definition.

Mr. CHABOT. The gentleman’s time has expired.

We want to thank the witness panel for excellent testimony, all
four of you, this afternoon. I think on both sides of the aisle, Mem-
bers of Congress agree that there is a spending problem, has been
under Republican control or under Democratic control. We might
disagree somewhat on who’s more responsible for that, but none-
theless, it’s an issue that needs to be dealt with and I would com-
mend these Members of Congress for their efforts in doing some-
thing about it and I'd also commend these witnesses for partici-
pating in this discussion this afternoon.

If there’s no further business to come before this Committee,
we’re adjourned. Thank you.

[Whereupon, at 3:30 p.m., the Subcommittee was adjourned.]
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